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JOINT APPENDIX 


[Filed October 10, 1956] 


In The Municipal Court for the District of Columbia 
Criminal Division G. J. 1416-56 
COMPLAINT 1099-'"56 
Affidavit No. 287464 
Whereas Seth M. Braggins hath upon oath before me R. B. Gott, a Deputy 
Clerk of the Municipal Court for the District of Columbia, made complaint 
and declared that on the 22nd day of September A.D. 1956, at the District 
aforesaid, one Harold E. Newman did then and there unlawfully by force 
and violence, by stealthy seizure and snatching steal, and take carry away 
from the person and immediate actual possession of Seth M. Braggins money 
of the value of seventeen dollars, all lawful money of the United States, of 
goods and chattels of Seth M. Braggins, against the form of the statute in 
such case made and provided, and against the peace ana government of the 
United States of America. 
Witness, The HONORABLE LEONARD P. WALSH, Chief Judge of the 
Municipal Court for the District of Columbia, and the seal of said Court this 
26th day of September, A. D. 1956. 


WALTER F. BRAMHALL 
Clerk, The Municipal Court, D. C. 


By /s/ R. B. Gott 
Deputy Clerk 


[Filed October 10, 1956 ] 
G. J. 1416-56 DB __sOPrecinct; No. US 5562-'56. 
UNITED STATES 
vs. Atty: McDaniel --- Assig. 
Harold E. Newman COMPLAINT: Robbery Cepl. 
Witnesses: Seth H. Braggins, 1340 Oak St., N. W., Robert E. Krahling, 
MP Hq, Herman W. Xander, MP Hq. 


2 
September 26, 1956. Hearing waived. Held to await the action 
of the Grand Jury - Committed to Jail in default of recognizance in the sum 
of $10,000 to appear in the United States District Court for the District of 
Columbia. /s/ John H. Burnett COMMITTED (Initialled R.W.) 


[ Filed October 22, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE ISSTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 
The United States of America Criminal No. 1099-'56 
Vv. : Grand Jury No. 1416-56 


Harold E. Newman Housebreaking 
Robbery 
(22 D.C.C. 1801, 2901) 


The Grand Jury charges: 
On or about February 22, 1956, within the District of Columbia, Harold 


E. Newman entered the dwelling of Seth E. Braggins with intent to steal prop- 
erty of another. 
- SECOND COUNT: 
On or about February 22, 1956, within the District of Columbia, Harold 
E. Newman, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 


person and from the immediate actual possession of Seth E. Braggins prop- 
erty of Seth E. Braggsin consisting of $17.00 in money. 
THIRD COUNT: 

On or about June 20, 1956, within the District of Columbia, Harold 
E. Newman, by force and violence and against resistance and by sudden and 
stealthy seizuré’and snatching and by putting in fear, stole and took from 
the person and from the immediate actual possession of Seth E. Braggins 
property of Seth,E. Braggins, of the value of about $27.08, consisting of the 
following: one wallet of the value of $2.00, and $25.00 in money. 





FOURTH COUNT: 

On or about August 19, 1956, within the District of Columbia, Harold 
E. Newman entered the dwelling of Seth E. Braggins with intent to steal prop- 
erty of another. 

FIFTH COUNT: 

On or about August 19, 1956, within the District of Columbia, Harold 
E. Newman, by force and violence and against resistance and by sudden and 
stealthy seizure and snatching and by putting in fear, stole and took from the 
person and from the immediate actual possession of Seth E. Braggins property 
of Seth E. Braggins consisting of $13.00 in money. 

SIXTH COUNT: 

On or about August 28, 1956, within the District of Columbia, Harold 
E. Newman entered the dwelling of Seth E. Braggins with intent to steal 
property of another. 

SEVENTH COUNT: 

On or about August 28, 1956, about 1:30 A.M., within the District of 
Columbia, Harold E. Newman, by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of Seth 
E. Braggins property of Seth E. Braggins consisting of $11.00 in money. 
EIGHTH COUNT: 

On or about August 28, 1956, about 12:30 P.M., within the District of 
Columbia, Harold E. Newman, by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of Seth 
E. Braggins property of Seth E. Braggins consisting of $65.00 in money. 
NINTH COUNT: 

On or about September 3, 1956, within the District of Columbia, Harold 
E. Newman entered the dwelling of Seth E. Braggins with intent to steal proper- 
ty of another. 

TENTH COUNT: 
On or about September 4, 1956, about 9:30 A.M., within the District 





“ 
of Columbia, Harold E. Newman, by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of Seth 
. E. Braggins property of Seth. E. Braggins consisting of $500.00 in money. 
ELEVENTH COUNT: 

On or about September 4, 1956, about 10:00 A.M., within the District 
of Columbia, Harold E. Newman, by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of Seth 
E. Braggins property of Seth E. Braggins consisting of $500.00 in money. 

/s/ Oliver Gasch 


.Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s3/ Paul Matthews 
_ Foreman. 


[ Filed October 26, 1956 ] 


PLEA OF DEFENDANT 
On this 26th day of October, 1956, the defendant Harold E. Newman, 
appearing in proper person and by his attorney Ernest F. Coleman, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 


By direction of 
ALEXANDER HOLTZOFF 
Present: Presiding Judge 
United States Attorney Criminal Court # One 
Assistant United States Attorney 
J. Rawis, Official Reporter By /s/ Daniel J. Mencoboni 
Deputy Clerk 





[Filed February 9, 1957] 

On this 9th day of February, 1957, came again the parties aforesaid, 
in manner as aforesaid, the same jury as aforesaid in this cause, whereupon, 
the jury returns into Court at 9:00 a.m. and retires to resume their delibera- 
tions; thereupon, the jury is unable to agree upon a verdict; whereupon, a 
mistrial is declared, the jury is discharged at 11:15 a.m. and the case is 
passed. 

The defendant is remanded to the District of Columbia Jail. 


By direction of 
. Bolitha J. Laws 
PECREDE: Presiding Judge 
United States Attorney | ‘Criminal Court # Assign. 
By Victor Caputy HARRY M. HULL, Clerk 
Assistant United States Attorney By /s/ Paul A. Roser 
E. Markwalter, Official Reporter ‘Deputy Clerk 


[Filed November 17, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA : 
Vv. : Criminal Action No. 1099-56 
HAROLD E. NEWMAN, : 
Defendant. : 
Washington, D. C. 
March 26, 1957. 

The above-entitled matter came on for trial before the HONORABLE 
BOLITHA J. LAWS, United States District Judge, and a jury, at 10:30 o'clock 
a.m. 

. APPEARANCES: 
On behalf of the Government: 


VICTOR CAPUTY, 
Assistant United States Attorney. 


On behalf of the Defendant: 
, ERNEST F, COLEMAN, ESQ. 


* * * *€* KK K KK K 


19 | SETH E. BRAGGINS 
* * *£ ££ * * * 


DIRECT EXAMINA TION 
x * * * Kk * * * * 

Q. Directing your attention to: the period of time of February, 1956, 
and to September of 1956, where were you living, sir? A. At 1340 Oak Street, 
Northwest. 

* * kK * * * kK * * 

46 Q. When you were at home on September 24, that evening, did the 
phone ring? A. My recollection is it was after midnight, in other words, 
September 25. 

Q. You answered the phone? A. Yes, sir. 

Q.. Did you recognize the voice of the person that called? A. Yes, sir. 

Q. Who wasit? A. It was Harold Newman. 

Q. Tell us about it. A. The telephone rang. I asked Sergeant Zander 
if I should answer it and he said yes. It was Harold Newman. He wanted to 
know whether I had notified the police and he also wanted to know what I had 
done that afternoon. Evidently, he somehow or another followed me up and 
_gaw me go into that drug store. How he got there, I don't know. 

Q. When he asked you if you had notified the police, did you answer 
that? A. Yes, sir, I did. 

. Q. What did you tell him? A. I said, no, I hadn't. 

47 Q. And the police were there at the time you told him? A. Yes, sir, 
at my elbow, yes, sir. 

Q. What happened then? A.. Well, there was a rambling talk about 
this California trip, leaving by plane the next day and it didn’t amount to much 
but what he wayted to know was if I had notified the police. Sergeant Zander 
had cautioned me to try to arrange a meeting with him but before I could do 
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7 
so, he hung up.. Well, we talked that over and it was oat about 15 minutes 
or so later that the phone rang again. © 

Q.. Who was it? A. The same man. 

Q. Tell us about it. A. The main idea was to find out whether I had 
called the police and I said no, and whether I had called the police that after- 
noon from the drug store and I said no, and then he said, or then I said, '"Now," 
I said, "I can’t take this. It is getting me down. I can't sleep. I can’t eat. I 
don't do anything. If I manage to get together another $500 will you take that 
and promise to leave me alone and let me stay here and live in my house as 
I did before and never see me again?" He said he would. I said, "All right, 
I think I can do that. I will arrange to get $500 and I will meet you at the 
Riggs Bank at 14th and Park Road at 12:00 o'clock noon and I will have it in 


an envelope." He said he would do that. This was all under the instructions 


48 


49 


of Sergeant Zander. I was doing just as he told me to do and from then 
on he took charge of it. | 

Q. Did you go to the bank? A yes, sir x | 

Q. And was anything received by you at the bank? Did you get anything? 
A. Sergeant Zander had made arrangements with the manager of the bank and 
the envelope was ready. 

Q. You got something from the bank? a - Yes, an envelope. 

Q. What did you do after you got that? A. I had it in my hand, stood 
at the entrance, and I was 15 minutes early. It was about 11:45, 15 minutes © 
before noon. , 

Q. This was September 257; A. Yes, sir. I was expecting to wait 15 
minutes but Harold Newman was there. He joined me and we walked north 
on 14th Street toward Monroe and we got quite a ways up, fairly close te Mon- 
roe before he was ready to take the envelope. Then he reached over and took it. 

Q. Did you give it to him? A. I wouldn't say that. He took it out of my 

Q. Then what happened? A. And as he did ‘so, Detective Krahling, who 
had been nearby, rushed over and captured him. 
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8 

Q. Was Sergeant Zander there, too? A. Sergeant Zander had been 
standing in the opposite direction from the bank entrance not knowing which way 
we would turn and he came running up and joined me. 

x * * * © *&* KK XK 

Q. After the arrest of the defendant, did you go anywhere? A. We went 
down to headquarters, police headquarters and to the Robbery Squad office. - 

Q. By "we," whom do you mean? A. Sergeant Zander and Detective 
Krahling had a police cruiser parked about three blocks away at 14th and Colum- 
bia Road, about, and Sergeant Zander and I walked down there while Detective 
Krahling, in charge of the prisoner, took him down in a police scout car and 
then we four got into the police cruiser, Sergeant Zander and I on the front seat 
and Detective Krahling and Newman on the rear seat, and we four then drove 


' directly to police headquarters and to the office of the Robbery Squad on the 


third floor. 

Q. In the office of the Robbery Squad, were you in the presence of the 
defendant Newman? A. Yes, sir. | 

Q. And the police officers? A. Yes, sir. 

Q.. Detective Krahling and Sergeant Zander? A. Right. 

Q. . Were any statements made by the defendant in your presence, sir? 
A. Yes, sir. 

Q. ._ Can you tell us whether those statements were reduced to writing? 
A. Yes, sir, they were. 

Q. Can you tell us whether there was one statement or more than one 
statement? A. There was more than one statement. 

. Q. How were those statements reduced to writing? Can you tell us 
that? A. Harold Newman was asked for a statement. He spoke. Detective 
Krahling took them down on a typewriter as Harold Newman spoke, following 
his dictation word by word and sentence by sentence, and Harold Newman suited 
his speed to the speed of Detective Krahling on the typewriter. 

Q. After the statement was typed, can you tell us whether the defendant 


had seenit, sir? A. Yes, sir. After the statement was typed, Sergeant Zander 
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9 
handed him the original, the first statement describing the first occurrence and 
asked him to read it out loud. 
52 Q. Did he read it? A. Harold Newman read the statement out loud. 

Q. Did he read the individual statements immediately after they were 
typed or after they were all completed? A. Each individual one after it was 
typed. 

Q.. And after he read it out loud, was it signed by the defendant? A. 
Yes, sir. 

Q. Did you see him sign it? A. Yes, sir. 

Q. And does it apply to each and every one of the statements, sir? 

A. Yes, sir. 

Q. Did you signit, sir? A. I signed it, yes, next. 

Q. Did you sign each and every one of the statements? A. Yes, sir. 

Q. Did you see the defendant sign each and every one of the statements? 
A. Yes, sir. 

Q. Can you tell us whether those statements were given freely and 
voluntarily by the defendant to the police? A. They were, yes, sir. 

Q. Were there any threats or coercion involved by the police? A. None 
whatever. 

53 Q. Any duress, sir? A. No, sir. 

Q. . Was there any compulsion of any kind, sir? A. No, sir. 

Q. Were there any promises given to the defendant in return for those 
statements? A. None whatever. 

Q. Any inducement of any kind, sir? A. None whatever, no, sir. 


* * *£* * K€ * £ F * 


March 27, 1957 
* * * * * KF F * 


HERMAN ZANDER 
* * * *£ kK kK K K * 
DIRECT EXAMINATION 
How long have you been assigned to the Robbery Squad? A. About 





10 

Q. Is that the Metropolitan Police Department? A. Metropolitan 
Police Department. 

Q. Do you know one named Seth E. Braggins, sir? A. I do. 

Q. Do you know today one named Harold E. Newman? A. I do. 

Q. Were you assigned the investigation, sir, of an alleged house- 
breaking and robbery alleged to have taken place on February 22, 1956 at 1340 
Oak Street, Northwest? A. I was, sir. 

Q. Can you tell us whether those offenses were reported to the police 
and when, sir? A. The first offense was reported shortly after 1:00 a. m., 
on the morning of February 22, 1956. 


105 Q. And after being assigned that, did you investigate it, sir? A.. Yes. 


When I came in the following morning about 8:30 a.m., I received the assign- 
ment to investigate. 

Q. . Did you talk to the complaining witness? A. Mr. Braggins came 
into the office about 9:00 or 9:30 a.m., at which time I interviewed him and 
showed him photographs. 

Q. Were you given an account, without saying what it is about, of what 
had taken place on February 22, 1956? A. Yes. 

Q. Do you know, sir, whether the offense of June 20, 1956, was 
reported to the police? A. It was, sir. 

Q. Of June 20? A. Not reported on that date, sir, but it was reported 
later. | 

Q. What do you mean by "later"? A. That was on September 5, about 
3:30 p. m. 

Q. But at the time the offense is alleged to have taken place on June 20, 
1956, it was not reported? A. Not at that time, no, sir. 


106 Q.. Do you know, sir, whether another complaint was made by Mr. 


Braggins concerning an offense that took place on August 18, 1956? A. Not 
on that date but later it was. 

Q.. And it concerned the offense of what date, sir? A. August 18 was 
made on September 5, sir. 
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Q. But on August 18, was a complaint made or on the 19th of August 
by Mr. Braggins? A. No, it was not, sir. 

Q. Do you have a record there of the Metropolitan Police Department ? 
A. Yes, I do. 

Q. Would you look under August 18 or 19 and see if a complaint was 
made by Mr. Braggins? A. Yes, I can tell you but not a robbery complaint. 

Q. But was the complaint made by Mr. Braggins? A. Yes, sir, it was. 

Q. And when was it made, sir? A. It was made about 1:00 a.m., on 
August 19, 1956. 

Q. Would you look at the records there and see if the record indicates 
that a complaint of house-breaking was made? A. Yes, it was. 

Q. And what record do you have before you, sir? A. I have the scout 
car run book from the Tenth Precinct. 

107 Q. Is that record kept in the official course of business, sir? A. It 
is, sir. 

Q. And are they duly authenticated records of the Tenth Precinct show- 
ing reports that have been made? A. They are, sir. 

Q. Does the record indicate who took the report, sir? A. Not the 
officer who took it but the scout car that responded on the call and the section 
that was working at that particular time. 

Q. What time did the scout car get that report and respond? A. They 
received a call at 1:26 a.m., arrived at the location at 1:28 and returned in 
service at 1:33a.m. -- all dates a.m. -- and they responded to 1340 Oak 
Street, Northwest. The call was given out as a breaking in and the complainant 
is listed here as Braggins. 

Q. Was that August 19? A. That is under August 19, yes, sir. 

* * * * * *€ *€ KX 
108 Q. Can you tell us whether a complaint was made by Mr. Braggins to 
the Police Department concerning the offenses of August 28, 1956? A. Not 
on that date, no, sir, but later. . | 
Q. I mean, at the time that it happened. A. No, sir. 
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Q. Directing your attention, sir, to September 3, and 4, was any com- 
plaint made to the Police Department concerning offenses alleged to have taken 
place on September 3 and 4, 1956? A. Yes, sir. 

Q. . When was it made, sir? A. About 3:30 p.m., on the evening of 
September 5 at my office, the Robbery Squad office. 

109 Q. Was it made to you, sir? A. "Made directly to me, yes, sir. 

Q. By Mr. Braggins? A. By Mr. Braggins. 

Q. At the time you saw Mr. Braggins at the Robbery Squad office of the 
Metropolitan Police Department on September 5, 1956, and at that time did he 
give you an account of what had happened on the other dates preceding September 
3 and 4, sir? A. Orally, yes, and just briefly on that evening. 

Q. Did he give you all dates, sir? A. Yes, he did. 

Q. After the offense of September 3 and 4, 1956, sir, did there come 
a time then that you went to the premises of 1340 Oak Street, Northwest? A. 
Yes, I did. That was the following morning. 

Q. On September -- A. September 6th. 

Q. Do you know, sir, whether the complaining witness, Mr. Braggins, 
after the offenses of September 3 and 4, 1956, continued to live at 1340 Oak 
Street, Northwest? A. He did not, sir. 

Q. Do you know that of your knowledge, sir? A. Yes, I do. 

110 Q. Can you tell us, sir whether you, in police language planted the 
premises 1340 Oak Street, Northwest, sir? A. Yes, I did. 

Q. At what time and how many days approximately did you plant the 
premises? A. Well, I would say, roughly, about a week and a half and if my 
memory is correct, I believe we started on or about September 16 and continued 
on up until for about a week. 

. Q.. When you planted the premises, was anyone else with you, any 
police officer, sir? A. My partner, Detective Krahling, yes, sir. 

Q. About what hours did the plant consist of, sir? A. We usually 
picked the complainant, Mr. Braggins, up about 10:00 p.m., and went to the 
upper part of 14th Street and then we went directly to his house and remained 
there until about 2:00 a.m., in the morning. 


13 
Q. . Would you go into 1340 Oak Street, Northwest, with the complainant? 
_A. No, sir. We would let the complainant out about three blocks or so from 
his home on 14th Street. We would proceed around, park the cruiser about a 
block away from the house. Mr. Braggins had given me a key, just shortly after 
he made this report, to his home which I kept the whole time and with that key, 
my partner and I would go in the house and get back in the room and then about 

111 fifteen minutes to half an hour later, Mr. Braggins would come in. 

Q. Did you know where Mr. Braggins was prior to the time he came into 
your place, sir? Was he under instruction from you to go anywhere? A. Yes. 
I had directed him to go to a certain location on 14th Street. 

Q.. What was that location? A. A tavern there called Harry's Tavern. 

I don't recall the address right now, but it was the place that Mr. Braggins had 
frequented many times and where he said he ate most of his meals, that is, 
dinners. 

Q. There came atime, did there not, sir, that you discontinued planting 
the place? A. That is correct, sir. 

Q. Directing your attention to September 24, 1956, did you receive a 
complaint or a call from the complaining witness, Mr. Braggins, sir? A. Yes, 
I did. | 

Q. About what time of the day was it that you received it, sir? A. It 
was about 2:00 p.m., in the afternoon on September 24. 

Q. And did you respond to his telephone call, sir? A. We did, sir. 

112 Q.. And at the time that you responded, where was the complaining wit- 
ness? A. The complaining witness was in a drug store, the Cavalier Drug 
Store on 14th Street. 

Q. After you responded, did you do anything, sir? A. Yes, we did. 

We placed the complainant in our cruiser, went by his home, made several cir- 
cles around the area or circled the area in the cruiser and on 14th Street. 

Q. For what purpose was that, sir? A. That was because the complain- 
ant, Mr. Braggins, had stated -- ; 

Q. . Don't tell us what he said. Were you looking for anyone? A. We 


14 
were looking for the man who had allegedly robbed the complainant. 

Q. How long did you cruise? A. I don't believe, sir, it was more than 
an hour or so, about an hour, I would guess. 

Q. And after you cruised, was the complaining witness taken home, sir? 
A. He was dropped, yes. 

Q. After you dropped off the complaining witness that same day, Sept- 
ember 24, 1956, did you do anything in the evening of that day, sir? A. Yes, 

113 we did, sir. 

Q.. What did you do? A. We went back to the complainant's house at 
1340 Oak Street, about 10:00 p.m., and planted the house again. 

Q. Prior to the time of going to 1340 Oak Street, Northwest, to plant 
the house on September 24, 1956, had you picked up the complaining witness ? 
A. Yes, we had, yes, sir. 

Q. And what time did you go into the house that you planted on September 
24, 1956? A. About 10:00 p.m., sir. It could have been a few minutes after, 
a few minutes before. 

Q. And what time did the complaining witness come into the premises, 
if he came in? A. Yes, he did; within 15 to 20 minutes later. 

Q.. During the period of time that you were in the complaining witness' 
house at 1340 Oak Street, Northwest, on September 24, 1956, during which 
period of time the complaining witness was also there, was a telephone call 
received, sir? A. Yes, there was. 

Q. About what time, sir? A. That would be around midnight, sir. 

114 Q. Who answered the phone? A. Mr. Braggins. 

Q. Could hear any of the conversation, sir? A. I could not, sir. 

Q. How long did that conversation over the phone take, sir, approxi- 
mately? A. No longer than two or three minutes. 

Q. After that conversation, did you or Detective Krahling give any in- 
structions to the complaining witness or even during that conversation? A. 
Not during that conversation, but after the conversation. 

Q. You gave him certain instructions? A. I did, sir. 





is 
Q. Did there come atime, sir, that the telephone rang again after the 
first call there while you were there? A. It did, sir, about 15 minutes later. 
Q. And did the complaining witness answer the phone then? A. He did, 


sir. 

Q. How long did that conversation take? A. Not more than 3 to 4 minutes. 

Q.. Were you able to hear what the complaining witness said over the 
telephone, sir? A. Yes. 

115 Q. And as a result of that second telephone call, sir, did you make any 
arrangements with any bank, sir? A. I did, sir. 

Q. Did you or your partner make them? A. I made them. 

Q. And with what bank, sir? A. I believe that is the Riggs National 
Bank. It is the bank at 14th and Park Road, Northwest. 

Q. About what time did you make the arrangements and when? A. That 
was the following morning when I reported to work, the morning of the 25th. 

Q. With any particular person at the bank, sir, were the arrangements 
made? A. Yes. This man, I believe -- I don't have his name with me -- I 
believe he is one of the vice presidents or manager, the person in charge of the 
bank. 

Q. What arrangements did you make with the bank? A. We made ar- 
rangements for one of the tellers to give Mr. Braggins an envelope when he 
came in and requested a withdrawal. 

Q. Did you specify anything to be placed in that envelope, sir? A. I 
didn't specify. I placed it myself. 

116 Q. . What did you place it in? A. I placed, sir, a number of blank 
pieces of paper which I cut up in the size of a dollar bill, which Detective Krah- 
ling and I both initialed in the office of the Robbery Squad before going up there 
to the bank. 

x* x* * * * * * K€ 

Q. After the arrangements were made, what, if anything, did you do, 
sir? A. I placed these in the envelope here and went on up to pick the complain- 
ant up and we stopped on the upper part of 14th Street just above Florida Avenue, 
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advised the complainant to get out of the car and take a streetcar. I advised 
him to go into this bank about 11:30 and he was to approach -- 
-‘Q. . Did he go into the bank? A. Yes, he did. 

117 Q. How were you dressed on September 25, 1956? A. Well, I had 
khaki trousers on, a hunting shirt, had a baseball cap and a leather Air Force 
jacket. 

Q. . Was there another officer with you on September 25? A. Detective 
Krahling was with me, yes. 

Q. Was he in civilian clothes or in uniform? A. He was in civilian 
clothes and I forget just now the type of clothes. They were old clothing. I 
know he was wearing a sailor's cap at the time and also, I believe, a plaid 

‘shirt. Iam not too sure, now. 

Q. After those arrangements were made, did you go anywhere, sir? 
A. Yes. 

Q. What did you do after that? A. We allowed Mr. Braggins a little 
time and then we proceeded up 14th Street, about three or four blocks away, I 
don't recall the name of the street, but on 14th Street we parked the cruiser, 
that is, Detective Krahling and myself and proceeded on foot to the vicinity of 
14th and Park Road. Detective Krahling went on the east side of 14th Street 
between Park Road and the next street and I stayed in the vicinity or in front 
of the Peoples Drug Store there opposite the bank at 14th and Park Road. 

Q. . Did you have a view of the bank, sir? A. I did, sir. 

118 Q. Will you tell the Court and jury what, if anything, you observed when 
you were in that position with a view of the bank? A. Yes. I observed the com- 
plainant, Mr. Braggins, walk south on 14th Street and into the bank and prior 
to that, Ihad observed Mr. Newman, the defendant, come down 14th Street. 

I observed him walk over to the bank and look in. I don't recall whether he went 
inside or not. Then he walked over and stood just a few feet away from where 

I was standing. I was reading a newspaper at the time and he stood at the 
corner watching the bank, looking around. 

| Q. At that time, did you know who Newman was? A. I didn't, no. 
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Q. You just observed an individual? A. Yes. 

Q. Continue. What else did you observe? A. Shortly thereafter, Mr. 
Braggins came out of the bank and walked north on 14th Street on the west side 
of the street and when he was almost at the end of the block, or as he came out 
of the bank, rather, and started to walk north, Mr. Newman followed. I don't 
recall whether he was standing in front of me or had crossed and was standing 
in front of the bank, but he proceeded to follow the complainant up the street. 

119 Just before reaching the next corner or the intersection of 14th Street, 
Newman caught up with the complainant and they walked side by side a few 
steps and then they stopped. At that time, I proceeded up 14th Street. I was 
not too far back of them. Detective Krahling had walked across the street and 
was standing on the streetcar loading platform and I observed Mr. Braggins give 
an envelope to Newman at which time he placed same in his coat pocket. At 
that time, Detective Krahling and I both proceeded to the scene there and I think 


Detective Krahling may have reached the area or the scene before I did, but he 
was placed under arrest by both of us at that point and Detective Krahling, I 


believe, removed this envelope from his pocket. 

Q. . Was that envelope given to the defendant Newman or was it taken 
from the complaining witness by the defendant Newman? A. No, the complain- 
and gave it to him.. 

* * * * *£ * OK Kk * 

120 Q. After the arrest where, if anywhere, did you go? A. We walked 
the defendant to the police call box in front of the theater there at 14th and Park 
Road and called for the patrol wagon. We were advised that the wagon was busy 
at that time and we would have to wait. So, upon waiting a few minutes, a scout 
car came by. We hailed the scout car. Detective Krahling and Newman entered 
the scout car and they were driven back to where our cruiser was parked and 
Mr. Braggins and myself walked to the cruiser and then the four of us drove 
in the cruiser to police headquarters to the Robbery Squad. 

Q. About what time did you get to the Robbery Squad at police head- 
quarters? A. I would say around 12:15, 12:30. It may have been a little 
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after 12:30. It was in that neighborhood. 


121 Q. After you got to the Robbery Squad, did you talk to the defendant con- 
cerning the specific offenses on February 22, June 20, August 18, .September 
3 and 4, 1956? A. I did, sir. 


Q. While you were talking to him, was anyone else there at the time? 
A. Yes. My partner, Detective Krahling and Mr. Braggins. 
Q. After talking to him, were any statements prepared? A. Yes. . 
Q. . Did the defendant sign the statements? A. He did. 
Q. . Did you witness his signature, sir, and see him sign it? A. I 
did, sir. 


* * * * * *&€* K€ *& * 


122 Q. As to each statement, do you have a starting time and an ending 
time, sir? A. We do, sir. 
_Q. How long did all of these statements take? A. We started, I think £ 


the first one was started around 12:50 or about 1:00 o'clock and we finished 
typing, I think, the last one was around 5:45 p. m. 

Q.. Were any promises nade to the defendant in return for those state- 
ments, sir? A. None whatsoever, sir. 

Q. Any inducement of any kind givento him, sir? A. None whatsoever. 


Q. Any threats involved in obtaining those statements, sir? A. No, 
sir, none. 


Q. Any duress or coercion, sir? A. No, sir. 
123 Q. . Were those statements given freely and voluntarily by the defendant ? 
A. They were. 
Q. After each statement was typed, can you tell whether the defendant 
read the statement, sir? A. Yes, I can. 
Q. Did he readthem? A. He did. 
Q. . Did he read them before he signed them, sir? A. He did. 


* *£ * * * *€* *€* *& * 


124 CROSS EXAMINATION 
* * # * £ *k KF OK * 
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Q. Detective Zander, the typing of these confessions and so forth, is 
it customary to type the words of the defendant verbatim or just the substance 
of what he says? A. As the defendant gives the statement, it is customary to 
type them as he gives them. 

Q. Verbatim? A. Yes. 

Q. And I think you said you typed No. 7, is that correct? A. Yes, I 
think, yes. 

Q. And those are the exact words of the defendant? A. They are his 
words, yes. 

Q. . Did I understand you to say the first time that you had occasion to 
see the defendant was on the 25th of September, is that correct? A. Yes, 

125 that is true, the 25th. 

Q. DidI further understand you to say that Mr. Braggins gave you a 
report as to the various times that his premises were entered and he, the 
defendant, attempted to rob him? A. That is true. 

Q. Did Mr. Braggins give either you or your partner a written state- 
ment as to just what had transpired? A. I reduced his statement to writing, yes. 

Q. You reduced Mr. Braggins' statement to writing? A. Yes, he told 
me what happened. As he was telling me, I typed the statement up, yes. 

Q.. Were you in the presence of the defendant the entire time he was 
making the various statements? A. I was, sir. 

Q. . Was Mr. Braggins near enough to hear what he was saying? A. He 
was seated right at the desk, yes. 


* * * * € * ®€* KX 


ROBERT L. KRAHLING 


* *£ *€* * *€* * KF K * 


DIRECT EXAMINATION 
* * *€ *£ kK & * kK * 
Q. . Will you state your name and assignment? A. Detective Robert L. 


Krahling, assigned to the Robbery Squad, Metropolitan Police Department. 
Q. How long have you been so assigned? A. I have been assigned to 
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the Robbery Squad for approximately six, six and one-half years. 
* * * * *£ * K * 

Q. . Do you know what dates those offenses are alleged to have taken 
place, sir? Do you recall? A. I can give you the first one, which occurred on 
February 22. 

Q. 1956? A. 1956. 

127 Q. . Was a complaint made by Mr. Braggins concerning that offense, sir? 
A. There was, sir. 

Q. Directing your attention to August 18 and 19, did you investigate the 
offenses concerning the date of August 19, sir? A. I personally didn't but he 
made a call to the police. 

Q. Yes. And August 28, 1956, did there come a time that you investi- 
gated the offenses alleged to have taken place on that date, sir? A. Yes, sir. 

Q.. Directing your attention to September 3 and 4, 1956, did you receive 
a complaint from Mr. Braggins concerning house-breaking and robberies alleged 
to have taken place on those dates, sir? A. Yes, sir, I did. 


Q. . When did you receive that complaint? A. We received the complaint 


from him on September 5 in the Robbery Squad office. 

Q. After receiving the complaint on September 5, concerning the 
offenses of September 3 and 4, 1956, did there come a time, sir, that you planted 
the premises of Seth E. Braggins? A. There did, sir. 

128 Q. Where are those premises? A. The premises are at 1340 Oak 
Street, Northwest. 

Q. And was anyone with you at the time the premises were planted? A. 
Yes, sir. 

Q. . Would you tell us what planting the premises means? A. Well, in 
this particular case, Mr. Braggins had moved out of his house as a result of 
these occurrences. He became frightened and moved to a hotel and one morning, 
before we started the plant, in broad daylight he said he thought he would be safe 
to go up there into the neighborhood to check and see if his house was in order, 
being it was broad daylight. He called --_ 
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THE COURT: Don't tell what he said. 

_ THE WITNESS:. We received a call and, as a result of this call, we met 
Mr. Braggins. 

BY MR. CAPUTY: 

Q. . When did you start planting the premises, if you recall? A. It was 
after September 5, after the complaint of September 5. We were actually planted 
in his house, I would say, from about September 16 on but we cruised the neigh- 
borhood and the area with him from September 6 on. 

129 Q.. For about how many days did you plant the place? A.. We planted 
and cruised the neighborhood with him, I will say, for over a week. 

Q. And what hours? A. The plant would run from before midnight to 
approximately 1:00, 1:30, 2:00 o'clock in the morning. 

Q. Did there come atime, sir, directing your attention to September — 
24, 1956, that you saw the complaining witness, Seth E. Braggins? A. Yes, sir. 

Q. And was that the result of a telephone call, sir, received by you? 

A.. Well, what we did -- that is correct. 

Q.. Where was he when you saw him on September. 24, 1956? A. On 
September 24, 1956, we picked him up at the Washington Hotel where he had 
been staying and as these plants were handled, we would pick him up at his hotel, 
proceed up to 14th Street, not to his house. We would let him out on 14th 
Street. We had a police cruiser. 

Q. Are you talking about the evening of September 24? A. Onthe 
evening of September 24, as I recollect, we picked him up at the hotel. 

Q. Before you picked him up on September 24, 1956, did you receive 
a telephone call from him during the day? A. Yes, sir, we did. 

130 Q. Whattime? A. We received a telephone call from Mr. Braggins 
in the morning or early afternoon. 

Q. Did you meet him? A. We did meet him, yes, sir. 

Q. . Where was he? A. Cavalier Hotel on upper 14th Street. 

Q. At the time that you met him, what, if anything, did you do? A. When we 
arrived at the scene of the hotel, Sergeant Zander went into the lobby as 
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prearranged and talked to Mr. Braggins. I stayed on the outside and looked 
around the neighborhood for any suspicious characters. We talked to Mr. Brag- 
gins, got the report from him as to what had happened and made arrangements 
to meet him that evening to plant his house. 

Q. Did you cruise the neighborhood on September 24, 1956, with Ser- 
geant Zander and the complaining witness? A. We did. 

Q. Tell us about it. A. Well, we got inthe car. We went around by 
his house, cruised his house, went up in the alley, checked his home. The 
results were negative as far as arresting anyone at that particular time. 


131 Q. Later that evening, did you pick him up, sir? A. We did, sir. 


Q. Where did you go when you picked him up? A. We picked him up 
at the Washington Hotel, drove up 14th Street in the vicinity of Harry's Tavern 
and let Mr. Braggins out and we had prearranged, Sergeant Zander had a key 
to his house, and we would go to his house and plant it and instruct him to stay 
in the restaurant for a while and then walk to his house because we figured some- 
. body probably had been following him. 

| Q. Don't tell us wint you figured. Did you go into his house? A. We 
went into his house, yes. 

Q. Was Detective Zander with you? A. Yes, sir. 

Q. Did there come a time that you were in there that the complaining 
witness came into his house at 1340 Oak Street, Northwest? A. That is correct, 
sir. We would come in and put the lights on like the house was empty. 

Q. During the period of time that you were in the complaining witness' 
house on September 24, 1956, was a telephone call received? A. Two phone 
calls were received. 

132 Q. . Was one received? A. Yes, sir. 
| Q. Who answered? A. Mr. Braggins. . 

Q. How long did that telephone conversation take? A. I would estimate 
just a very few minutes. 

Q. Asa result of that telephone call, were certain instructions given 
to the complaining witness, Mr. Braggins? A. Yes, sir. 
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Q. Did the phone ring after that? A. Shortly after that, about 15 or 
20 minutes. 

Q. Who answered that? A. Mr. Braggins. 

Q. How long did that call take? A. I would say less than five minutes. 

Q. . What time did you leave the place? A. I would say between 2:00 and 
2:30 a.m., in the morning. 

Q. Asa result of those two telephone calls, were any plans made with 
a bank, sir? A. Yes. 

Q. What bank? A. The Riggs Bank at 14th and Park Road, Northwest. 

133 Q. Did there come a time that you went to that bank, sir? A. Yes, sir. 

Q. Did anyone go with you? A.. Well, on the morning of September 25, 
we met Mr. Braggins and we drove to lower 14th Street on this occasion and let 
Mr. Braggins out. We had a plan arranged and he was to take a streetcar and . 
go to the bank at a later time that morning. 

Q. Did you assist in making arrangements with the bank? A. Sergeant 
Zander made the arrangements. I waited outside. 

Q. Did there come atime, sir, on September 25, 1956, that you assis- 
ted or arrested someone? A. It did, sir. 

Q. Tellus about it. A. Well, after Sergeant Zander made the arrange- 
ments with the bank, he took up a position -- we were both wearing old clothes -- 
he took up a position across from the bank near 14th and Park Road and I took 
up a position on 14th Street, I would say, about 150 feet from the bank on the 
east side of the street. As prearranged, shortly before noon I observed Mr. 
Braggins walk south on 14th and enter the bank. Prior to this, I observed this 
defendant, Newman, on two or three occasions walk into my view from the Park 
Road side of the bank and walk over’ and look up and down the street, look into 
the bank and walk back again. 

134 Q. On what day? A. September 25. At that time, I didn't know he 
was the man we were looking for. After Mr. Braggins entered the bank, he 
walked to the corner of the bank, came into my view and he had this brown en- 
velope in his hand which we had prearranged to have him pick up at the bank. 
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I saw him look back and forth for a few minutes and then this defendant, Newman, 
said something to him and he and Newman started walking north on the west side 
of the street. Mr. Braggins was apparently very nervous. He couldn't see me 
and he kept looking around and this fellow was talking to him all the time. 

Q. You are pointing to someone? A. Newman. 

Q. Which one is it? A. This fellow in the light gray coat. 

MR. CAPUTY: May the record show the witness pointed to the defendant ? 

THE COURT: The record may so show. 

BY MR. CAPUTY: 

Q. Proceed. A. Just about the time he got directly opposite me, 
across the street, I came out from where I was standing up between these two 
buildings in a little lobby affair. I came out going across the street toward 
them. I got to the streetcar loading platform and the traffic was heavy and they 
continued to walk and I came to the sidewalk and got to the corner. Before they 
got from the corner maybe 15 or 20 feet from the corner, the defendant Newman 
took this brown envelope from Mr. Braggins and put it in his coat pocket. Just 
as he did, I ran across and grabbed him. I had my badge. The first words he 
said were, "I knewI was going to get caught. I knew there was something 
funny. I robbed him." I asked him how many times and he said, "Several 
times, " 

I took the envelope from the inside of his coat pocket and he said he was 
sorry he had done it and things like that. Mr. Braggins appeared very nervous 
and had walked on a short distance. I put handcuffs on this defendant and walked 

136 to the patrol wagon, the call box, and we had parked the cruiser some 
blocks from the bank and the patrol wagon was out and a patrol car came by 
and I asked them if they would ride myself and the prisoner down to the cruiser 
and they said they would. Newman and I got in the back seat of the patrol car 
and Sergeant Zander and Mr. Braggins walked down to the cruiser. Then we 
got in the cruiser and a short time later Sergeant Zander and Mr. Braggins 
walked up and Sergeant Zander drove the cruiser to headquarters. 

Q. Was the envelope taken from Mr. Braggins or was it given Newman? 
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A. AsI say, I was on the opposite side of the street and Newman took it out 
of his hand and put it in his inside pocket. It was just a matter of reaching over 
and taking it out of his hand. As far as giving it or taking it, I wouldn't say yes 
orno. Newman took it out of Mr. Braggins'’ hand and put it in his inside coat 
pocket. 

Q. Showing you Government's Exhibit No. 1 for identification, 
a brown envelope, can you identify it? A. Yes. 

Q. . Would you look inside? A. This is the envelope that we prepared 

137 earlier in the Robbery Squad office and these are the pieces of paper 

that we cut up in the size of bills. This envelope was alleged to represent $500 
and we initialed it at the Robbery Squad office with the date and our initials on 
it and then we placed it in this white envelope and took it to the bank. We had 
made a prearranged plan with the bank and the officials of the bank had placed 
it in a regular bank envelope with instructions to hand it to Mr. Braggins and 
when Mr. Braggins came in, instead of giving him $500, to give him this envel- 
ope and this is the envelope that the officials gave him when he came into the 
bank and this is the envelope that the defendant Newman took out of Mr. Brag- 
gins’ hand and placed in his coat pocket. The defendant Newman had not had a 
chance to open it and we showed him what was in it after his arrest. 

Q. Has that brown envelope and its contents been at the Property 
Clerk's office? A. This evidence was handled by Sergeant Zander. It has 
either been in the possession of Sergeant Zander or the Property Clerk. I don't 
know. He kept it and turned it over to the proper authorities. 

Q. After the arrest of the defendant, where, if anywhere, did you go? 

138 A. After the arrest of the defendant, we went to the Robbery Squad 
office and at that time he made statements to us about these crimes. 

Q. Did you talk to the individual, the defendant Newman? A. Yes, sir. 

Q. After talking to him, were statements reduced to writing, sir? 

A. They were, sir. 

Q. Were these statements, sir, given freely and voluntarily by the 

defendant? A. They were. 
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Q.. Were there threats or coercion involved, sir? A. There were not. 

Q. Any duress of any kind? A. No, sir. 

Q. Any inducement or promises given to the defendant in return for 
these statements? A. No, sir. 

.Q. Did you see the defendant sign them? A. Yes, sir. 

Q. Anyone else? A. The complainant, Mr. Braggins, was present 
the entire time and he signed all the statements and Sergeant Zander and myself 
were present. 

139 Q. Look at Government's Exhibits 2 through 7, for identification, which 
are one-page statements, and I ask you if you can identify them? A. Yes, sir. 

Q. How do you identify them? A. I identify them by my signature and 
also the fact that I typed the statements and so stated in typewritten sentence 
at the bottom, at the time. 

Q. Will you look at Government's Exhibit No. 7, for identification? 

A. Yes, sir. 
Q. Whotypedit? A. Sergeant Zander. 
. Q. Did you type Exhibits 2 through 6, sir? A. I did, sir. 
 Q. ‘There are certain initials on those statements. Can you tell us 
how they were placed on there, sir? A. Yes, sir. 

Q. On these statements? A. On these statements, we always put the 
address where it was taken which says, "Office of the Robbery Squad" and the 
next line date andtime. We always put the date and time the statement is begun 

140 and then we have here "To the Defendant, " who is Harold Newman and 
down here we have the accusation, "You are held in connection with --" and 
here we have "Robbery of Seth E. Braggins which occurred on or about Febru- 
ary 22, 1956." Then this next paragraph is part of the statement, "You are 
requested to make a statement of facts --" 

: Q.. My question, sir, is this: Are there any initials on there, sir? 
A. That is what Iam coming to.. We always have them initial this because this 
advises the defendant of his rights and he doesn't have to make a statement of 
his own free will. That is part of the printed statement to the defendant. We 
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always have him initial under there so he will be sure to read that. You will 
notice under that he has initialed that with the prepared text. The last sentence 
goes on that having been so advised of the above and of his rights, is he willing 
to make these statements and we put his reply and his reply is ''Yes." Then 
we go on and reduce his statement to writing. We will notice in the body of 
the statement initials over some words. We purposely -- not purposely, because 


I am a poor typist -- but sometimes in taking the statement you make errors 
and you tell the defendant to read that statement and pick out errors he would 
observe. He would spot errors and you would have him initial them and later 
on it would be the natural thing for the defendant to say he didn't read the state~ 
ment. If he picks out these errors, you will see where he initialed it right in 
the middle of the statement and he would have to read the statement. 

141 #Q. And you see initials throughout this statement? A. Yes. 

Q. Did you see him place his initials wherever the initials are there? 

A. Yes, and at the bottom he signs it. 

Q. Can you tell us whether he read the statement? A. Yes. 

Q. Each statement? A. Yes. 

Q. To himself or out loud, if you recall? A. To the best of my recol- 
lection, I believe he read them to himself. He may have been reading them 
softly. In this case here, Mr. Braggins was present when he made the state- 
ments and I believe he would read them to himself. In the case where he would 
make a statement in the presence of the complainant, later we always have the 


142 defendant read them out loud to the complainant, but when the complainant 


is right there, he usually reads to himself. 

Q. In whose language is the language of the statement? A. The language 
of the statement is in the defendant's language. 

MR. CAPUTY: At this time, if Your Honor please, I would like to offer 
Government's Exhibit No. 1, for identification, into evidence as Government's 
Exhibit No. 1. 
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MR. COLEMAN: No objection, Your Honor. 
THE COURT: It will be received. 


(Government's Exhibit No. 1, previously 
marked for identification, was received 
in evidence.) 


MR. CAPUTY: At this time, Your Honor, I would like to offer into evi- 
dence Government's Exhibits, for identification, 2 through 7, as Government's 
Exhibits 2 through 7. 

MR. COLEMAN: No objection. 

THE COURT: They will be received. 


(Government's Exhibits 2 through 7, 
previously marked for identification, were 
received in evidence.) 


MR. CAPUTY: May I read them to the jury at this time, Your Honor? 
143 THE COURT: All right. 
Office of the Robbery Squad 


Metropolitan Police Department, D C. 
September 25, 1956 at 12:55 P.M. 


TO: Harold Eugene Newman C/M/29 

*"You are held in connection with the robbery of one Seth E. Braggins 
W/M/69 which occurred about 12:50 A.M. on February 22, 1955 at 1340 Oak St., 
N. W. 

"You now are requested to make a statement of the facts in this case to 
the best of your knowledge. However, you are advised that you are not com- 
pelied to make a statement; are not promised anything for making one; and do 
so of your own free will. If necessary, the statement you make will be used 
against you in Court. Having been so advised, are you willing to make a state- 
ment?" 

REPLY BY Harold Eugene Newman -- "Yes" 

STATEMENT: About 12:00 Midnite on February 22, 1956, I was eating in a 

restaurant on 14th St., N. W. which I now know to be Harrys Restaurant located 

near Park Road. I saw a white man whom I now know to be Mr. Seth Braggins, 
‘also eating in the same restaurant. When he left the restaurant I followed him 
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to his home at 1340 Oak St. N. W. After he went into the house I waited a little 
while and then I rang his bell and when he came to the door I asked him if Mr. 
Johnson lived there and he said no, I live by myself. I said it must be the house 
next door. So I asked him if he would get me a pencil and paper so I could put 
a note in their mail box.. When he turned to go back into the house, I followed 
him in. I grabbed his mouth and pushed him on the floor and held his mouth to 
keep him from hollering. I took his wallet out of his pocket and took some money 
from it and threw the wallet on the floor. I believe it was about $17.00. I told 
him that if he called the police, I would come back and get him. I left by the 
front door. | 
144 (Signed) Harold Newman 
WITNESSES: Seth E. Braggins (Sgd); Det. Robert E. Krahling, Robbery Sad. 
(Sgd); Herman W. Xander, Det. Sgt. (Sgd) | 
Gov't Ext. No. 2 


Typed by Det. R. E. Krahling, Robbery Sqd 
Finished typing at 1:04 P, M. 9-25-56 
Office of Robbery Squad 


Office of The Robbery Squad 
Metropolitan Police Department, D. C. 
September 25, 1956 at 1:16 P. M. 


TO: Harold Eugene Newman C/M/29 
"You are held in connection with The Robbery of one Seth Braggins W/M/69 

which occurred about 12:40 A. M., Wed., June 20, 1956 on the front porch at 
1340 Oak St., N. W. | ) 

145 "You are now requested to make a statement of the facts in this case to 
the best of your knowledge.. However, you are advised that you are not com- 
pelled to make a statement; are not promised anything for making one; and do 
so of your own free will. If necessary, the statement you make will be used 
against you in Court. Having been so advised, are you willing to make a statement? 
Reply by Harold Eugene Newman C/M/29 -- "Tes" (sic) 
STATEMENT: Around midnight in June 1956, I don't remember the exact date, 
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MR. COLEMAN: No objection, Your Honor. 
THE COURT: It will be received. 


(Government's Exhibit No. 1, previously 
marked for identification, was received 
in evidence.) 


MR. CAPUTY: At this time, Your Honor, I would like to offer into evi- 
dence Government's Exhibits, for identification, 2 through 7, as Government's 
Exhibits 2 through 7. 

MR. COLEMAN: No objection. 

THE COURT: They will be received. 


(Government's Exhibits 2 through 7, 
previously marked for identification, were 
received in evidence.) 


MR. CAPUTY: May I read them to the jury at this time, Your Honor? 
143 THE COURT: All right. 


Office of the Robbery Squad 


Metropolitan Police Department, D C. 
September 25, 1956 at 12:55 P.M. 


TO: Harold Eugene Newman C/M/29 

"You are held in connection with the robbery of one Seth E. Braggins 
W/M/69 which occurred about 12:50 A.M. on February 22, 1956 at 1340 Oak St., 
N. W. | | 

**You now are requested to make a statement of the facts in this case to 
the best of your knowledge. However, you are advised that you are not com- 
pelied to make a statement; are not promised anything for making one; and do 
so of your own free will. If necessary, the statement you make will be used 
against you in Court. Having been so advised, are you willing to make a state- 
ment?" 
REPLY BY Harold Eugene Newman -- "Yes" 
STATEMENT: About 12:00 Midnite on February 22, 1956, I was eating in a 
restaurant on 14th St., N. W. which I now know to be Harrys Restaurant located 
near Park Road. I saw a white man whom I now know to be Mr. Seth Braggins, 

‘also eating in the same restaurant. When he left the restaurant I followed him 
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to his home at 1340 Oak St. N. W. After he went into the house I waited a little 
while and then I rang his bell and when he came to the door I asked him if Mr. 
Johnson lived there and he said no, I live by myself. I gaid it must be the house 
next door. So I asked him if he would get me a pencil and paper so I could put 
a note in their mail box.. When he turned to go back into the house, I followed 
him in. I grabbed his mouth and pushed him on the floor and held his mouth to 
keep him from hollering. I took his wallet out of his pocket and took some money 
from it and threw the wallet on the floor. I believe it was about $17.00. Itold _ 
him that if he called the police, I would come back and get him. I left by the 
front door. 

144 (Signed) Harold Newman 

WITNESSES: Seth E. Braggins (Sgd); Det. Robert E. Krahling, Robbery Sqd. 
(Sgd); Herman W. Xander, Det. Sgt. (Sgd) | 

Gov't Ext. No. 2 


Typed by Det. R. E. Krahling, Robbery Sqd 
Finished typing at 1:04 P. M. 9-25-56 
Office of Robbery Squad 


Office of The Robbery Squad 
Metropolitan Police Department, D. C. 
September 25, 1956 at 1:16 P. M. 


TO: Harold Eugene Newman C/M/29 
"You are held in connection with The Robbery of one Seth Braggins W/M/69 | 

which occurred about 12:40 A. M., Wed., June 20, 1956 on the front porch at 
1340 Oak St., N. W. | , 

145 "You are now requested to make a statement of the facts in this case to 
the best of your knowledge.. However, you are advised that you are not com- 
pelled to make a statement; are not promised anything for making one; and do 
so of your own free will. If necessary, the statement you make will be used 
against you in Court. Having been so advised, are you willing to make a statement? 
Reply by Harold Eugene Newman C/M/29 -- "Tes" (sic) 
STATEMENT: Around midnight in June 1956, I don't remember the exact date, 
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it could have been June 20, 1956, I was walking past Harrys Restaurant on 14th 
St. N. W. near Park Road and I noticed a white man eating in the restaurant 
who I know as Seth Braggins. I knew where he lived at 1340 Oak St. N. W. so 
I went there and waited across the street for him to come home. He came home 
and went up on his front porch and started looking around and I ran across the 
street and up on the porch and grabbed him around the mouth so he couldn't 
yell. I then took his waliet out of his back pocket and I told him if he told the 
police, I was going to come back and kill him. I then ran east on Oak St. N. W. 
and south on Holmead Pl. N. W. and as I was funning (sic) I took the money from 
the wallet, it was $25.00 and I threw the wallet over into a yard as I was running. 
(Sgd) Harold Newman 
146 WITNESSES: Seth E. Braggins (Sgd); Det. Robert E. Krahling, Robbery 
‘Sad. (Sgd); Herman W. Zander Det Set. (Sgd); Typed by Det. Robert E. Krahling, 
Robbery Sad.; Finished typing at 1:31 P. M., 9-25-56; Office of the Robbery Sad. 
Gov't Ext. No. 3 
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Office of the Robbery Squad 
Metropolitan Police Department, D. C. 
September 25, 1956 at 1:52 P. M. 


TO: Harold Eugene Newman C/M/29 
"You are held in connection with the robbery of one Seth Braggins, W/M/69 
which occurred about 2:00 a. m. on Sunday, August 19, 1956 at 1340 Oak St. N.W. 
. "You are requested to make a statement of the facts in this case to the 
best of your knowledge. However, you are advised that you are not compelled 
to make a statement; are not promised anything for making one; and do so of 
your own free will. If necessary, the statement you make will be used against 
you in Court. Having been so advised, are you willing to make a statement? 
Reply by Harold Eugene Newman -- "Yes" 
STATEMENT: At about 10:30 P. M. on August 18, 1956, I was walking past 
147 Harrys Restaurant located on 14th St. N. W. near Park Road and I saw 
a white man eating in this restaurant who I know as Seth Braggins. I had gone 
up there special to look for him. When I saw Mr. Braggins in the restaurant, 
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I walked immediately to his house at 1340 Oak. St. N. W. and went into his rear 
yard and up onto the porch. I noticed a crack in the window glass in the top 
half of the lower section of the window. I placed a handkerchief over my hand 
and broke the glass. I then left and walked down the street a little bit to wait 
for Mr. Braggins to come home. Sometime after midnight on August 19, 1956, 
I went back to 1340 Oak St. N. W. to open the window I had broken, stumpled on 
the porch making a noise and I left. I walked to the park at Oak and 14th St. 

N. W. I stayed there about an hour or two. While I was in the park I saw a 
police car come out of the alley on Oak St. After I left the park I went back to 
the back porch of 1340 Oak St. N. W., opened the broken window and went in the 
house. I saw a light on in the bathroom. I went up the steps to the second floor 
and when I got to the top of the steps I saw Mr. Braggins in the bathroom. Mr. 
Braggins said to me, "I thought you were leaving town." I don’t remember what 
I said because I was scared but I did ask him if anyone else was in the house. 
He said no, and I pushed him into the bedroom and asked him where his money 

148 was. Mr. Braggins gave me $8.00 from his billfold that was on the dresser 
and $5.00 which he took out of the dresser drawer. I then asked him if he had 
called the police the last time and he said, No. I told him I had somebody out-: 
side watching. He told me he had called the police earlier this night. I went 
out the front door as I was afraid to leave by the back door. I think I told Mr. 
Braggins that this was the last time I would bother him and that I wasn't coming 
back anymore. 
(Sgd) Harold Newman 
‘WITNESSES: Seth E. Braggins (Sgd); Det. Robert E. Krahling, Robbery Sad. 
(Sgd); Herman W. Xander Det. Sgt. (Sed) 
- Gov't Ext. No. 4 


Typed by Det. Robert E. Krahling, Robbery Sad. 
. Finished Typing at 2:20 P. M. 9-25-56 
Office of the Robbery Sqd. 





Office of the Robbery Squad 
Metropolitan Police Department, D. C. 
September 25, 1956 at 3:03 P. M. 
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TO: Harold. Eugene Newman C/M/29 
"You are held in connection with the robbery of one Seth Braggins w/M/69 
which occurred about'1:30 A. M. on Tuesday, August 28, 1956, at 1340 Oak St. 
N. W. and 14th and Park Rd. N. W. 
149 "You are now requested to make a statement of the facts in this case to 
the best of your knowledge. However, you are advised that you are not com- 
pelled to make a statement; are not promised anything for making one; and-do 
so of your own free will. If necessary, the statement you make will be used» 
against you in Court. Having been so advised, are you willing to make a statemént?- 
Reply by Harold Eugene Newman -- "Yes" 
STATEMENT: Sometime after midnight on August 28, 1956, I went to the rear 
of 1340 Oak St. N. W. and reached in thru a broken window which I had broken 
sometime before and unlocked the window and went into the house.. When I 


started up the steps inside the house, I saw Mr. Braggins standing at the top 
of the steps. Mr. Braggins said to me, "Are you here:again." I asked him is 


- (sic) he had called the police and he said, "No." I told him I didn’t mean to 
bother him again but I had to have some money to get out of town. I asked him 
if he had some money and he said, "Just a little bit." He gave me some money 
from his wallet, I don’t remember how much and I asked him if he had any more 
money and then he gave me $5.00 which he got from a dresser drawer. I then 

told him that this was not enough, that I. needed $50.00 to get out of town. He 
told me he had a little money in the bank and I asked him what bank and he told 
me Riggs Bank at 14th and Park Rd. N. W. I then told him I would meet him at 
this bank the next day at 12:30 P. M. and I told him that somebody would be 
watching his house all night and if he crossed me up, I would kill him. He said 
he would give me his word thizt he would not call the police if I gave him my 
word that I would leave town. I left the house by the front door. 

150 The next day at 12:30 P. M. (Tuesday, August 28, 1956) he met me in 
front of the bank at 14th and Park Rd. N. W. and we walked down the street and, 
talked for a while. Then he handed me a white envelope containing $65 in bills. 
I then told him he would not see me no more. I left him there. 
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Q. Did you leave town? A. No. 

Q. Did you have anyone with you that night or waiting outside for you? 
A. No. 

Q.. When you took the money from Mr. Braggins on 14th St. N. W. did you. . 
see a friend of yours named Lenny? A. Yes. 

Q. Did you see him speak with Mr. Braggins.. A. No, I did not. 

(Sgd) Harold Newman | 

-WITNESSES: Seth E. Braggins (Sgd); Det. Robert E. Krahling, Robbery Sad 
(Sgd); Herman W. Xander, Det. Sgt. (Sed) 


151 Typed by Det. Robert E. Krahling, Robbery Sad. 
_ Finished Typing at 3:23 P. M. 9-25-56 
Office of the Robbery Sqd. 


. Gov't Ext. No. 5 
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Office of the Robbery Squad 
Metropolitan Police Departme nt, D. C. 
September 25, 1956 at 3:45 P. M. 


TO: Harold Eugene Newton, C/M/29 

"You are held in connection with the robbery of one Seth Braggins W/ ae 69 
which occurred about 11:00 P, M., Monday, September 3, 1956 at 1340 Oak St. 
N. W. 7 

"You now are requested to make a statement of the facts in this case to 
the best af your knowledge. However, you are advised that you are not com- 
pelled to make a statement; are not promised anything for making one; and do 
so of your own free will. If necessary, the statement you make will be used 
against you in Court. Having been so advised, are you willing to make a statement?” 
Reply by Harold Eugene Newton -- "Yes" 
STATEMENT: Sometime after 9:00 P. M. on Monday, September 3, 1966, I 
left my house on Kenyon St. and went to 1340 Oak St. N. W. to look for Mr. 


152 Braggins with the idea of getting some money from him. I went to his house 


and it was dark and I left and walked up to Harrys Restaurant on 14th St. N. W. 
and he wasn't there, so I walked down 14th St. towards Park Road. I then 
seen him going down Park Road towards the Hot Shop. I saw him go in the Hot 
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Shop and then I walked back to 14th and Oak St. N. W. to wait for him.. About 
an hour later I seen him coming down the street and I stopped him on the cor- 
ner of 14th and Oak St. N. W. He was shocked to see me. He said he thought 
I had left town. I told him I wanted to talk to him. I told him to go home and 
unlock the back door of his house and I told him that a fellow in a car would be 
watching him so he had better not call the police. I then went around to the back 
of his house and the door was open and Mr. Braggins in the back door. I then 
told him to put out the lights and go upstairs. I stopped at the front door and 
waved my handkerchief as if I was signaling to someone but this was just to 
bluff Mr. Braggins. After we went upstairs I told him that the boss wanted to 
get rid of him because he was too much of a risk. I then told him I was either 
going to drown him in the bath tub or stick him to death with the scissors. The 
scissors were lying on a desk. I then picked up the scissors and stuck them 

in his stomach and I then put a stopper in the bath tub and turned the water on. 
I did this to scare him into giving me more money. After I seen he was good 
and scared I then told him that I wo uld call the boss and see if the boss would 
spare him if he could get us some more money. He said he thought he could 
153 get $1,000.00 from two banks so I pretended to call the boss but I actually 
called a tavern at 7th and T St. N. W. the number was Ad. 4-7777 and I waited 
till the party on the other end hung up and then I pretended to be talking to the 
boss. I then hung up the phone and told Mr. Braggins that the boss said it was 
O. K. if he got us the thousand dollars but that I would have to spend the night 
with him. I spent the night in Mr. Braggins House and at about 8:30 A. M. the 
next morning I took a dollar out of his wallet for cab fare. We walked to Riggs 
Bank at 14th and Park Rd. N. W. and I made him walk in front of me. When 

we got there we went into the bank and Mr. Braggins drew out 5 one hundred 
dollar bills which he gave to me in a brown envelope. Then I hailed a cab on 
the corner of 14th & Park Rd. N. W. and we then went to the Perpetual Building 
‘Association at 11th and E St. N. W. We both went into this bank together and then 
I went back outside and waited. Mr. Braggins came out of this bank and handed 
me another brown envelope with five one hundred dollar bills init. I then told 
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‘Mr. Braggins I was going to California and he would never see me again. I 
then caught a cab and left. 

154 I left the city and went to Detroit, Michigan by Gray Hound Bus several 
days later, stayed several days, flew back to Washington, D. C. and then made 
a second flight to Detroit and stayed several days more. I spent the rest of 
the money gambling and on prostitutes in Detroit. 
Gov't Ext. No. 6 (Sgd) Harold Newman 
WITNESSES: Seth E. Braggins (Sgd); Det. Robert E. Krahling, Robbery Sqd. . 
(Sgd); Herman W. Xander Det. Set. (Sgd) 


_ Typed by Det. R. E. Krahling, Robbery Sad. 
Finished Typing 4:19 P. M. 9-25-56 


Office of Robbery Squad 
Metropolitan Police Department,D. C. 
9-25-56 5:P. M. 


TO: 

"You are held in connection with the takingof money ($1.00) from the per- 
son of one Seth E. Braggins, wh. 69 yrs., 1340 Oak St. N. W., which occurred 
about 12:45 A. M., on Tuesday, September 25, 1956, in front of 3332 14th St. N.W. 

"You now are requested to make a statement of the facts in this case to 
the best of your knowledge. However, you are advised that you are not com- 

155 pelled to make a statement; are not promised anything for making one; and 
do so of your own free will. If necessary, the statement you make will be used 
against you in Court. Having been so advised, are you willing to make a state- 
ment?” 

Reply by Harold Eugene Newman -- "Yes" 

STATEMENT: Sometime between 1 and 2 P. M., Monday, September 24, 1956, 

while I was standing at the corner of 14th & Park Road, N. W., I sa®’a man whom 

I knew to be Mr. Braggins, walking on 14th. St. toward Newton St. N. W. I was 

not looking for this man but started to follow him to try to get a loan of $5 or $10. 
ok KR * 

MR. COLEMAN: If Your Honor please, I don’t believe he is indicted on 
that. 


36 

MR. CAPUTY: I think the statement in and of itself describes the inci- 
dents of September 24 and 25 and I think it is permissible. 

THE COURT: Was that offered in evidence and received without objection? 

MR. CAPUTY: Yes, Your Honor. 

THE COURT:. All right. 

* * * * * (Statement continued) 

STATEMENT: Sometime between 1 and 2 P, M. , Monday, September 24, 1956, 


156 while I was standing at the corner of 14th and Park Road, N. W., I saw 


a man whom I knew to be Mr. Braggins, walking on 14th St. toward Newton St. 
N. W. I was not looking for this man but started to follow him to try to get a 
loan of $5 or $10. I saw him go into a store at the corner of 14th & Newton Sts. 
N. W., and I went to his house at 1340 Oak St. N. W., and sat on the steps to 
wait for him. He did not come and I walked around to the back of the house and 
saw him standing in the basement doorway. I walked up behind him and he 
turned around and saw me and appeared scared. He said, "I thought you were 
in California." I told him I had come back to see my mom, she was sick. He 
suggested that we walk out into the open and we did.. We stopped at the corner 
of Meridian Pt. and Holmeade Pl. N. W. I asked him if he had called the police 
and he said no. He was acting so scared on the street that I left him and walked 
away. I followed him into the drug store at the corner of 14th & Oak St. N. W., 
and saw him go into a phone booth. I left him there and went on home. 
Sometime after 12 midnite, Tuesday, September 25, 1956, I called Mr. 
Braggins at his home from a store at New Hampshire Ave. and Georgia Ave. 
N. W. I asked him if he had made a phone call and he said no and I told him I 
had seen him go into a drug store and into a phone booth. He denied this. I 


157 then told him I was leaving town at 4 P. M. on September 25, 1956. I hung 


up and then called him back about fifteen minutes later. I was trying to find out 
if he had called the police and was going to leave town if he did. He asked me 
if I was after some more money and I told him I was not. He told me that he 
would give me $500 if I did not call him anymore or bother him. I told him I 
would meet him at 12 o’clock in front of the'Riggs Bank at 14th & Park Rd. N. W. 
We had been to this bank before. 
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I left home about 9 A. M., Tuesday, September 25, 1956, and went up on 
Georgia Ave. N. W., to the car wash to talk to some of my friends. About 11:15 
A. M., I started walking toward Park Road N. W. I walked over to the Bank at 
14th & Park Road, N. W., and looked in the window and saw Mr. Braggins stand- 
ing at a desk. I later saw Mr. Braggins standing in the doorway of the Bank 
with a brown envelope in his hand. I walked over to him and we started walking 
up the street. I asked him how he was doing. I don’t remember what he said. 
He was nervous and kept looking back down the street. He said he had the money 
for me and he gave me the brown envelope. I told him I was leaving town at 
4 P.M. At this time I was placed under arrest by the police. At this time, the 
envelope was removed from my left coat pocket, by Det. Sgt. Herman W. Xander 
and Det. Robert E. Krahling, who had identified themselves to me as being 
police officers. _ | 

158 (Sed) Harold Newman 
WITNESSES: Seth E. Braggins (Sgd); Herman W. Xander, Det. Sgt. (Sgd) ; 
Det. Robert E. Krahling, Robbery Sad. (Sed) 


- Statement typed by Det. Sgt. Herman W. Xander, Robbery Squad. 
Began at 5:15 P, M. 9-25-56, finished 5:45 P. M., 9-25-56 
Office of Robbery Squad 


Gov't Ext. No. 7 


* * * * *K KK K K € 


BY THE COURT: 

Q You arrested this man on September 25, was it? A. That is correct, 
sir. 

Q. Who was with you at the time? A. Sergeant Xander and the complain- 
ant was also present. 

Q. And the defendant, the four of you were there? A. Yes, sir. 

Q Were there any others? A. There were people all over the street. 

Q. No, I mean any others in the immediate vicinity. A. No, sir. 

Q. What was the first thing he said? A. The first thing the defendant said? 

Q. .Yes.. A. As Irecall it, I may have the wording a little wrong, but I 
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was the first one to reach him. He had just taken the envelope and I grabbed him 
around the bark. I said, "Hold it." He said, "I knew I shouldn’t have come up 
here today.” That is the first thing he said. He said, "I knew I was going to 
get caught if I came up here." I said then, "What made you think that?" And he 
said, "Just the way he was acting. I saw him go in the phone booth and I figured 
he called the police.” 

Q. Is that all he said? A. No, sir. I said, "How many times have you 
robbed this man?" And he said, "Several times." 

Q When did he say that? A. On the scene there. 

Q. Who was there then? A. Sergeant Xander was there and Mr. Braggins 
wasn't present. He had walked on away. 

Q That was sometime after the first approach you made, is that right? 
160 A. That would be correct, sir. That would be on the way to the box. As I 

recall the first words that he said -- they may not be the exact words -- but he 
said, "I knew I was going to get caught.” 

Q.. What I want to know is about this robbery statement. You said to him, 
did you, on the way to the box -- A. Yes, sir 

Q. What was it you said? A. I said, "How many times have you robbed 
this man?” and he said, "Several times.” 

Q. And no one was with you except Mr. Xander? A. Mr. Xander, that is 
correct, sir. | 

Q I want to ask you alittle. about these statements, too. A. Yes, sir. 

Q. You typed all of them except one, did you? A. That is correct, sir. 

I didn’t type the last one. 

Q.. And Mr. Xander typed the other one, is that correct? A. That is cor- 
rect, yes, sir. 

Q. After he began to make his statement here, do I understand you would 
ask him questions and he would give you the answers? A. On one of the state-. 
ments, we asked questions and answers. On one other statement, one statement 
there, what would be the procedure, as I recollect it, what was followed he was 
told in each individual case what he was accused of doing. 
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161 Q Imean, you told him? A. I didn't, no sir. I personally didn't, no, sir. 
Q. Who did tell him? A.. As I recollect, I believe Mr. Braggins . 
Q. Told him? A.. Sergeant Xander would tell Mr. Braggins, what hap- 
pened to you on this certain date? That is my recollection. It may have been 


> that Mr. Braggins refreshed his recollection but he was told what he was accused 
» of on a certain date and he was asked did he do it and how it happened. On sev- 

4 eral of these occasions -~ on two of them, I remember, he disagreed with the 
+ accusation. | 


Q. I understand.. A. And some of the details. 
Q. What I am getting at is when you wrote this down, for example, let's 
take Government's Exhibit No. 7. That is the one you didn't write, though, 


a isn't it? A. I don't believe I wrote that one, sir. 
Q. Let's take one you did write, No. 2, Government's Exhibit No. 2: 
‘ “About 12 midnight on February 22, 1956, I was eating in a restaurant on 14th 


162 Street, Northwest, which I now know to be Harry’s Restaurant located 
near Park Road." Would that be his exact language or would that be the question 
you asked him and he said, "Yes"? Whose phraseology is that? A. The state- 
ments were in his phraseology.. As to a question, I may have asked him, “Now, 
what time did this occur," to start the statement. : 

> Q. What I mean is, do you phrase the sentence for him? A. No, sir, I 

do not. 

Q. That would be his statement? A. That would be his statement. I may 
have asked him as to the time. I may have said, "What time do you say this 
happened?" And he said, "12 midnight." That would be his statement. 

Q. What I am trying to get at is that your sentence is made up after he 
‘. told you the facts or is it the way he said it? Do you know whatI mean? A. 

. Yes, sir. a 

Q. Is it his sentence structure or yours? A. I would say it was his. 

s 163 Q. That is what I want to find out. A. I would say it was his but, in some 

of those statements there, as far as the question, I may have asked him what 


time this happened and he may have told me what happened and I may have typed 
it down. I would say it would be his phraseology. 
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Q The reason I was asking you is that I understood you to say as he was 
dictating it, you would type it down and that is correct, is it? A. Yes, sir. 
* *£ ek ek OK RK OR 


CROSS EXAMINATION 
*x* * k * * KOK K 

Q. Mr. Krahling, did you have a written statement from Mr. Braggins of 
these various offenses? A. I didn't, no, sir. 

Q. Who furnished you with the dates of these offenses? A. Who furn- 
ished me with the dates? 

Q That is correct. A.. As I explained just a few minutes ago, the defend- 
ant Newman was advised, even at the top of the statement, he is advised of the 
date and the time that these accusations are made. The dates and the times 
were obtained from the reports of these events. 


164 Q. You say the dates and times were obtained -- A. From that heading, 


they were obtained the information from the reports. In other wards, the de- 
fendant, as I recollect it as I am telling you now, Mr. Braggins would tell the 
defendant what happened to him on a certain and certain date, tell him what he 
was accused of. 

Q Mr. Braggins would tell him what happened? A. That is my recol- 
lection.. Someone has to tell him what he is accused of. That is the procedure 
and, in this case, I believe it was Mr. Braggins. He would say, on a certain 
date this man did such-and-such to me. I was doing the typing and Sergeant 
_ Xander would ask Newman, say, "this is what you are acai sed of. What do you 
have to say about it." And he would come back and tell his side of the story. 

On two or three occasions, I remember -- I could pick them out for you 
if I looked through the statements ~- on two or three occasions Newman said, © 
“No, I don’t agree with you. That is wrong," and his version is what is in the 
statement even though he disagrees with what he is accused of, not essentially, 
but some of these details. It is his version of what is in the statement. 

Q And on these occasions someone else would furnish the dates other 
than Harold? He would be apprised of the dates? A. He would be apprised 
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165 of what he was accused of in each case. 

Q.. Which one of you detectives advised him of his constitutional rights, 
ask him whether he should make the statement? A. He read that when he was 
advised to read those statements before he signed them. You will notice it is 
part of the statement. 

Q. No one advised him of that, is that right? A. Certainly. He was asked 
to read that statement right there on that form and asked if he was willing to 
make a statement and he replied "Yes" and he even initialed it. 

Q. Who asked him that particular question? A. Either I or Sergeant 
. Kander, one of the two of us. It was probably me in the ones I typed and Ser- 
geant Xander in the one he typed.. We always have to ask them that before he 
makes the statement because if he says he doesn’t want to make a statement, we 
can't take one. 

Q. After the disagreement as to the dates and version Mr. Braggins gave, 
didn’t he finally say, "I will sign anything you have?" A. Will you repeat that? 

Q. When you say there was a disagreement as to the dates -- A. No, 

I didn’t say there was a disagreement as to dates. | 

166 Q. You said -- A. No, I said in a few minor instances, in a couple of 
those statements, I would be glad to pick them out, not having to do with the 
actual crime, but in a few minor instances, he would say, "No, it didn’t happen 
like this." That was his statement, not what he is accused of but what he says 
is what happened, even though it doesn’t agree with the report read. His ver- 
sion is in the statement. 

Q After these statements were made, didn't he say, "I will sign anything 
you write"? A. No, sir. The first thing this man said, when he came into 
the Robbery Squad was, "I am sorry I done it. I want to get it off my chest." 
As a matter of fact, he wanted to plead guilty the next day. He said he wanted 
to go and plead ‘guilty the next day and he couldn't do that because he had to be 
held for action of the Grand Jury. That is what the man said to me, that he 
wanted to plead guilty. 

Q.. When did he tell you he wanted to plead guilty? A. Before we took 
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him over for arraignment. He said he was sorry he done it. He wanted to get 
it off his chest. 

Q. What date was that? A. That would be the morning we took him to 
Court. . 

167 Q. What was the date? A. I believe it was the 26th. 

Q. Who was with you when he made that statement? A. I believe Ser- 
geant Xander was sitting there. He made it in the Robbery Squad office. 

Q. He said he wanted to plead guilty? A. He said he wanted to get it 
off his chest. He said he was sorry he done it and wanted to plead guilty. It 
was either that time or right after his arrest that we asked him, in the presence 
of Mr. Braggins, one of us asked him if he had a gang because this complainant 
was scared to death. He said the fellow had a gang and they were going to bump 
him off and that is why he got so scared and moved out of his house and moved 
to the hotel.. That is the reason he didn’t report the cases when they happened, 
he was terrified and he knew he couldn't live under that tension. We asked him 
before the compiainant if there was anybody else that can harm this complain- 
ant, to come out and tell us for he is in terrible shape. He said, "I am sorry 
I done it but I knew if I scared him bad enough I could get the money.” He was 
very frank about it. 

168 Q@ These very statements, are the exact words verbatim of the defendant 
or the gist of what he said? A. Well, it is just like I explained. There are 
places in there where I would have to ask him a question like, "What time do 
you say this happened," and then he wai ld tell me and I would type it. I would 
say that it is in his own words. 

| * * * kK K *K * 
170 March 28, 1957 
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Q. Do you know the complaining witness who testified? A. Yes, I know 
him very well. 

Q How long have you known this complaining witness? A. For a period 
of -- I first met him in February, about the 13th or 14th of February. 

Q Was it day or night time when you met him? A. It was in the evening, 
a little after eleven. I ate my dinner and was reading a magazine called "Jet." 

Q Where did you meet him? A. I think in a restaurant called Harry's 
Restaurant. 

Q Talk slower, please. You said you met him in a restaurant... Where 
is that restaurant? A. On 14th Street. 

173 Q. 14th Street, is that correct? A. Yes, sir. 

Q. And who was in the restaurant first, you or Mr. Braggins? A. I 
can't be sure. I was reading the magazine "Jet" at the time. I was reading a 
small magazine called "Jet" and I notice he had a newspaper and I asked him 
if I could read the sports section of the newspaper and that started the conver- 
sation. 


Q. Did he engage you in a conversation or did you engage him in a con- 
versation? A. I engaged him because I asked him for the sport page in the 


paper. 

Q. Did you two have a conversation at that time? A. Yes, we did. 

Q Will you relate, in substance, what the conversation was? A. He 
asked me something about a girl, if I had a girl friend, things like that so I fig- 
ured right away there was something queer about him so I thought there was 
a chance to make some money and I waited outside. He came out and we talked 
about the same subject. 

Q. Talk slower, please.. A. He came out and he made a proposition to 
me, so I told him I would go along with him for some money. 

174 Q What was the proposition? A. To engage in an unnatural sex act. 

Q. Where was the proposition made? A. It was made outside the res- 
taurant. 

Q After the proposition was made, then what did you and Mr. Braggins 
do? A. We went down -- we walked to the corner from the restaurant to the 
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corner of Oak and 14th. Then he told me to walk a little behind him because he 
didn't want the neighbors to notice him. | 

Q. Go over that statement again and talk slower. A. I said, we walked 
from the restaurant to the corner of Oak and 14th where he told me to walk a 
little behind him. He didn't want the neighbors to notice him and he walked 
ahead and went to the porch and as soon as I got there we went in the house. 

Q He invited you to go to the house with him, is that correct? A. Yes. 

Q. You two went along together, is that right? A. Yes, sir. 

Q,. After having reached the house and having gone into the house, what 
happened then, or what did you do? A. After a certain amount of talk, we en- 

175 gaged in an unnahrral sex act. 

Q.. Where did you engage in this unnatural sex act? A. Downstairs. 

Q. What did this unnatural sex act comprise of? A. Well, sir, it com- 
prised of him putting my penis in his mouth. 

Q. How long a time did that go on, was carried on? A. A matter of min- 
utes. It didn't take too long. I had a discharge. 

Q.. After that had happened, then what did you do and what did Mr. Brag- 
gins do? A. He gave me $10 and he said if I wanted to do it again in a couple 
of days he told me to come to the same restaurant late, to wait for him, to come 
out and we went to the house and the same thing happened that time. The second 
time I believe he gave me $5 so he explained that any time I come, if he wasn't 
in the restaurant, if he wasn’t there and there was a light in the house, to come 
to the back door. 

Q. The first time you say it was about the 12th or 13th of February? A. 
Yes. 

176 Q,. And the second time, would you say how many days had elapsed? A. 
About two days. 

Q.. Was it prearranged that you should go back to his place? A. He had - 
asked me if I wanted to do it again so, as far as I was concerned, I could go 
along with him for the money I could get out of it. 

Q The second time, how did you enter his house? A. The second time 
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I entered the front door, too. 

Q You knew he was there? A. That day he told me to wait for him out- 
" side of the restaurant and he was in there eating and I waited until he came out. 

Q. What was the amount he gave you on that date, you say? A. I believe 
the second time was $5, sir. 

Q. And did you perform the same act you did the first time you went 
there? A. Yes, I did. 

Q How did you leave? A. I left by the back door. 

Q What time of night or day was that? A. It was in the evening. 

177 Q. What do you mean by evening? A. It was after eleven, between ele- 

ven and twelve, maybe after twelve. 

Q. When was the third time you would say you went to Mr. Braggins* 
house? A. I would say about three days after that. 

Q How did you enter on that occasion? A. That time I went to the back 
door. There was a light on. I knocked on the back door and he looked out and 
recognized me. He can’t see too well and in a little while he let me in. 


Q. Did you and Mr. Braggins perform an wmatural sex act at that time? 
A.. Yes, sir. I don’t believe it was the same one. I believe he played with my 
penis with his hand. He didn’t put it in his mouth. 


Q. Did he pay you? A. I think the third time he promised me -- he was 
a little short then ~- he promised me some at a later date. 

Q. Was there any other occasion you went to Mr. Braggins’ house before 
the 22nd of February? A. I believe about the fourth time I went there was the 
22nd of February. | 

178 Q. Did you go to his house on the 22nd of February? A. Yes, sir, I went 
to his back door, knocked on the back door. I knocked on the back door and 
when I got in there, we engaged in an unnatural sex act and he offered me $5. 

I asked him for $50. I threatened I would expose him and he got mad and said 
he would call the police and I got scared and I didn't see him until Jue. I was 
scared he would call the police. 

Q You say on the 22nd of February he did call the police? A. He said 
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he was going to.. At that time, I didn’t know whether he had or not. I just let 
it off. 

Q. When was the next time you happened to meet or see Mr. Braggins? 
A. It was about, I will say, about the first week in June 1956, about six o'clock 
in the afternoon I met him on 14th Street.. We started talking again and he 
asked me if I didn’t want to come around that night and I said, no, because he 
had called the police. He denied that, said he didn'‘t call the police. I found out 
he did call the police later and that night we started off again. 

Q. Did you perform an unnatural sex act on that day in June? A. Yes, 
we did. 

Q. What sum did he pay you? A. I believe he gave me $10 that time. . 

179 Q Did you have any argument or misunderstanding at that time? A. 

No, we got along real nice all through June, kept on the same thing all fhrough 
June. He was pretty generous. He gaye me sums of money with no argument. 
Sometimes he wouldn't give me so much and I would get more the next time. He 
would give me fifteen, twenty dollars the next time. 


Q Can you recall from memory, if you can, about how many times you 
saw Mr. Braggins during the month of June? A. I couldn't give it specific, no; 


different times, different interviews. Sometimes he would tell me to come back 
on a certain date or I would go to the restaurant or knock on the back door and 
ask him if he wanted to do business that day. 

Q. You don’t remember the exact dates? A. No, sir, I don't. 

Q About June 20, would you think that would be pretty near to the date 
that you did see him in June? A. I had been going there all through June. It 
could have been the 20th. We didn't have no argument, nothing like that, in June. 

Q. He stated on June 20 that you took $27 from him, from his wallet. 

Is that correct? A. I have never took any money from him. I have never took 
his wallet. He has given me money for what I was doing. He has given me mo- 
ney and I have never broken in his house. 

180 Q You never took any money? A. Never took it. He give me money. 
I.mean, I never took it by violence. | 
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Q. Do you recall visiting or seeing Mr. Braggins in the month of July? 
A. Yes, sir. In July, I me a pretty nice girl. We hit if off. She come from 
a nice family and I got crazy about her in a short time and she about me and I 
figured I would break off. I wanted to break off with him because I hoped to end 
up marrying this girl. The next time I went to his house, and we had this act, 

I told him it was the last time. I said I was going to California. He wanted me 
to stay. I wanted to get a car and he told me if I would stay, he would give me 
a car and I was greedy and stuck along with him. 

Q. Did he ever give you any money, say, for the purpose of buying this 
car? A. Yes, sir, he did, at onetime. I mean, that was quite a while later, 
I mean. He gave me a thousand dollars with a promise of another thousand 
within a couple of weeks. 

181 _Q. In what way did he give you this thousand dollars? A. Well, that 
was quite after a while. We had several arguments between that time, you know, 
about this money. I had to keep bringing up, you know, about the car money 
because he didn't seem to get it, just let it drop, so I finally threatened I would 
expose him if he didn't give me the money. I told him if he didn't give me the 
money I would expose him to the neighbors and he said he would call the police 
and I said if he did, it would still come out. 

Q. Did he give you this thousand dollars at one time or did he give it to 
you in installments? A. He told me he had this money at two different banks. 
That night I stayed at his house all night. I stayed there all night and we went 
to the bank and he give me $500 and then we went to Perpetual and he give me 
another $500 and -we stood talking for about 20 minutes. He said he would see 
me in about a couple of weeks and give me the other thousand dollars. He didn't 
seem mad. 

Q. . Would you say that was August when he gave you the thousand dollars? 
A. He gave me the thousand dollars the 4th of September, sir. 

182 Q. You stated something about you spent the night at Mr. Braggins' 
house. Under what circumstances did you spend the night there? Did you for- 
cibly spend the night there or did you spend the night there with the consent of 
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Mr. Braggins? A. I stayed there with his consent. However, on the 3rd we 
had had an argument. I came with his consent but while I was there, we had an 
argument andItold him he had promised to give me a thousand dollars. He 
was generous. I mean, he went to the bank one time and gave me $65. That 
is why I knew he had money in the bank. He was very generous but still he pro- 
mised to give me money for the car. 

Q. On the morning of September 4th, did you and Mr. Braggins go to 
the Riggs National Bank together? A. Not together. I went up, -- you see, 
his bank door leads to an alley -- I went up the alley and up to the other street 
and he went up Oak Street. 

Q.. Did you meet him at the bank? A. I seen him walk to the corner. 
He went past 14th Street. I seen him walking past there and I went behind him 
to the bank and when I got there, I walked inside. 

Q.. Did you go inside the bank, or did you stay outside and wait? A. I 
was in and out of the bank until he brought the money outside. 


183 Q. . Where did he give the money to you? A. Outside the bank. We 


walked up to the corner and talked a while and he give me the money. 

Q. After he had given you the $500, what did you and Mr. Braggins do? 
A... We called a cab and went to the other bank. 

Q. The two of you went to the bank in the same cab? A. Yes, we did. 

Q. Where is that other bank located, if you know? A. I know it is down- 
town on 1ith Street. 

Q.. Did you go inside this bank with him or did you stay outside? A. I 
waited. He had to wait for something and I was in and out. I think I went across 
the street and got a soda or something. 

Q. . Did he finally come out of the bank? A. Yes, sir, he did. 

Q. Did he give you the money at that time? A. Yes, sir, he did. 

Q. Did you two part immediately? A. No, we walked along the street 


quite a while and talked a while and I told him I would see him in about two weeks. 
184 Q. . What did you do then? A. Then I left. 


Q. Then you hadn't seen him any more for two weeks? A. I think it was 
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a little more than two weeks. The next time I seen him was the 24th of September. 
_Q.. The 24th of September was the next time you saw him. Under what 

circumstances did you see him on the 24th of September? A. I come on Oak 
Street in the afternoon. I seen him walking in front of his house so I went around 
and stopped and he became awfully nervous and I asked him what was the matter. 
I asked him if he had the money and he said, not now.. As you recall, he threat- 
ened to call the police in August and I found out he had called the police in Feb- 
ruary, too. I don't know -- he knew my name was "Lucky" but he knew what I 
looked like. I asked him if he had called the police and he said, no. I said, 
‘What are you nervous about" and he said he had been sick. I asked him about 
the rest of the money. I started to walk away and he walked up the street with 
a package. I thought it was strange if he had a package that he would leave it 
in the house so I followed him. He went in the drug store and made a phone call 
so I walked away. That evening I called him up again. 

185 Q.. At what time did you call him? A. Close totwelve. I asked him 
if he called the police and he said, no, sol hung up. I called him back again in 
about ten minutes and I said, 'Did you call the police?" and he said, "No." He 
said, "I can get you $500 but that is it. You have to go away." I said, "All 
right, I will go to the West Coast."' He told me to meet him the next day at the 
bank that I met him at before, at 14th and Park Road. 

Q. The same bank where he had given you $65? A. Yes. That was to 
be the next day. AsI said, I was still kind of scared because he had called the 
police and I was nervous and scared but we walked along and he kept looking 
back. I didn't know what it was. Finally, he handed me an envelope and there 
was the officer with a gun in my back. I said, ‘What is this?" And he said, 
"You are under arrest, " and he placed me under arrest. 

Q. . Did you make any statement? A. I don't recall any statement. I 
was nervous and excited. He had the gun at my back and I don't recall saying 
anything. 


* * * * k* *€ © 


186 Q. After taking you down to the Robbery Squad, then what did the police 
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officers do? A. Well, Sergeant Xander had a list and told me about having 
robbed him. I was just scared of the real story coming out about the sex act, 
about my girl and my mom, and afraid they would hear about it. It was likea 
bad dream. He had notes. He said would I sign the statement and I said I would 
sign anything. It was like a bad dream and they got together and made the state- 
ment and I signed it. I didn't figure it would come this far. I thought it wouldn't 
come this far. I didn't think it would come this far. He wanted to scare me, 

I thought, and I didn't figure it would come this far and that it would be all over 
with. 

Q. You heard the statements read by the Assistant District Attorney? 

A. Yes, I did. 

Q. . Did you dictate those statements? A. I didn't dictate. I signed 
them. Those statements were made by what Mr. Braggins said and the notes 
that he had at the time, right there. 

Q. Did you know those statements would be used against you? A. At 


187 the time, I didn’t think it would come this far. I thought Mr. Braggins 


was trying to teach me a lesson and I figured I wouldn't want to bring out the 
story, that it would drop. I said, 'I am sorry." I knew what I meant and he 
knew what I meant. I said] was sorry. The man typing it said, "You are speak- 
ing this: I, Harold Newman, " and then I signed them and Mr. Braggins signed 
them. 

Q. You mean to say the policemen worded these statements? A. From 
the slip from what Mr. Braggins told them before and Mr. Braggins had his 
_ story and the dates and I went along with them. 

Q. During these various offenses that they said you committed, did you 
at any time by force or violence enter Mr. Braggins’ premises? A. No, sir, 
I did not. I will say we had arguments in his house on account of the money, the 
money I wanted, but I never forced my way in his house and I never threatened 
him any bodily harm. AllI ever did was threaten to expose him. 

Q. The only thing you did was threaten to expose him? A. The only 
thing I ever did was to threaten him, that is all I ever did. 
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CROSS EXAMINATION 

BY MR. CAPUTY: 

Q. You say, sir, that at the Robbery Squad on September 5, 1956, that 
you read and signed the statement because you wanted to get it over with, be- 
cause it was like a bad dream? A. I didn't think it would come this far. I was 
in that state. I was disgusted about whatever happened. 

Q. Your bad dream was not like the one that the complaining witness 
had gone through from February to September, was it? A. Mr. Braggins had 
no nightmare. He hal a fictitious nightmare. 

Q. It is your testimony that all this was not a house-breaking and robbery 
and you went there with his consent and he gave you money, isn't that correct? 
A. That is right. 

Q. On direct examination, your first statement was that in performing 
the act of fellatio, which is performing the act by mouth, you say he placed 
your penis in his mouth, is that right? A. That is right. 

189 Q. You stated from the first time that you met this individual in Harry's 
Restaurant, that you concluded that he was a queer, is that right? A. From 
the conversation in the restaurant, yes. 

Q. By a."queer," you mean a sex pervert or 2 homosexual? A. Some- 
thing of that nature. 

Q. By your testimony, do you regard yourself as a sex pervert ora 
homosexual? Are you a "queer"? A. I am disgusting weak. 

Q. My question is, do you consider yourself a queer? A. Basically, 

I would say, yes. 

Q.. So you are a queer, is that correct? A. I will say that, yes, be- 
cause no man would engage in an act like that with another man. That is not 
by nature, by greed. 

_Q. Not by nature but by greed? A. By greed, yes, sir. 

Q. . Whether it is by nature or greed, you regard yourself as a queer, 

is that correct, a homosexual? A. I don't ordinarily but in this instance, I 
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would say yes. 
190 Q. If it isn't by nature but by greed, then you are a queer, is that cor- 
rect? A. If that is the way you want to say it. 

Q. Isn't that what you said? A. Iam notaqueer. It is not my nature. 
I do it for greed, not for thethrill alone. 

Q. . For the love of money you would become a queer and are a queer? 
A. At that time I was, yes, sir. 

Q. You would at any time, is that not correct? A. Not at any time. 

Q. . You were a queer throughout this period of time that you testified 
to, weren't you, sir, for the love of money? A. Yes, sir. 

Q.. When was it that you say that you first went into Harry's Restaurant 
on 14th Street? A. About the 13th, 12th, 14th of February. I don't know the 
exact date. It was around that time. 

Q.. Do you know when Valentine Day is? A. Yes, sir. 

Q. What day? A. The 14th. 

191 Q. Did you meet him on the 14th of February? A. I don't say it was 
Valentine Day. I know it was around the 14th. I have no way of distinctly re- 
collecting. 

Q. You knew the 14th day was Valentine Day? A. I know Valentine 

‘ Day is on the 14th. 

Q. Think back. Was it on Valentine Day, the first time? A. I don't 
know whether it was the 12th, 13th, or 14th. If it was the 14th, it was Valen- 
tine Day. If not, it wasn't Valentine Day. 

Q. . Was that the first time you were in that restaurant? A. No, I had 
been there a couple of times before. 

. Q.. When had you been there before? A. I have been in there in the 
afternoon probably for a sandwich. 

Q. Had you ever been there in the evening before the 12th, 13th, or 
14th of February? A. Yes. 

Q. You had? A. Yes, I had. 

_Q. How many times? A. Maybe once, twice. 
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Q. Inthe evening? A. In the evening. 


192 Q.. Do you recall when that was? A. No, sir; it might have been De- 


cember of the previous year. It might have been November. I went in there 
to get something to eat. 

Q. You know Mr. Braggins at the present time by sight, don’t you? 
A. Yes, sir, I do. 

Q. And you know him because of the memory which is fixed in your 
mind because of the various times that you had been with him since the time 
that you had met him on the 12th, 13th, or 14th of February, isn't that correct? 
A. Yes, sir. 

Q. The couple of times previous to the 13th or 14th of February that 
you had been in the restaurant, do you recall whether you had seen that man 
before in that restaurant? A. No, sir, I don't recall ever seeing him. He 
might have been there and he might not have been there. 

Q. It was at night time you were in the restaurant? A. Eight o'clock 
or nine o'clock. 

Q. On this particular occasion, be it the 12th, 13th, or 14th, that you 
were in the restaurant, what time did you goin? A. About eleven. I know 
it was about eleven o’clock. I couldn't say the exact time. 


193 Q. .Can you describe the inside of the restaurant? A. Yes, sir. It 


has stools at the counter and it has some booths on the side. 

Q. Booths onthe side. Anything else about it? A. Nothing outstanding. 
It has food. 

_Q.. What? A. Nothing outstanding. There is a juke box in there, I 
recall. 

Q.. When you went into this restaurant, where did you sit the evening 
that you say you met this complaining witness? Where did you sit? A. I sat 
at the counter. 

Q.. Were there very many people there at the time? A. There were 
quite a few people in there. | 

Q. . Do you recall who was working behind the counter? A. Yes, there 
was a woman behind there. 
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Q. A woman behind the counter? A. Yes, sir. 


_Q. Is it this woman (indicating)? A. That tall woman right there (indi- “ 
cating), with the blue and the purple. = 
Q. This one right there (indicating)? A. Yes. x 
194 Q. She was working behind the counter? A. Yes, sir. 


Q. When you sat at the counter, Mr. Braggins was at the counter, too, 
wasn't he? A. I don't recall whether he was or not. I don't know whether he was 
there when I came in. 

Q. There came a time that you saw him in the restaurant? A. I saw vi 
him reading a paper. " 

@. Reading a paper? A. Yes, sir. 

Q. At the time you first recall seeing him reading the paper in that res- 
taurant, he was seated at the counter, wasn't he? A. Yes, sir. 

Q. You were not seated next to him,were you? A. I was seated -- there 
was one empty and I set right there. 

Q. And it was you who spoke to him first? A. Yes. ‘ 

Q. Upto the time you spoke to him, he had not turned around and talked = 
to you? A. No, sir. 

Q.. Did you ask him for the paper? A. I asked him for the sport section. 

195 .Q. And he gave you the paper? A. He gave me a section of it. 

Q. Is it your testimony that immediately after he gave you the paper, he 
asked you if you had a girl friend? A. I read the paper and handed it back. He 
asked if I lived around there and I said yes. 

Q. Then he asked you did you have a girl friend? A. He asked me if 
I had a girl friend. . 

Q.. Right in the restaurant? A. Yes. 

Q. And from that talk, you testified that you came to the conclusion that 
he was a queer? A. When he asked me about the girl, stuff like that. 

. Q. So you went out of the restaurant, is that correct? A. Yes. When - 
I went out, I waited purpose to see if he was coming out behind me. 
Q. And when you came out of the restaurant, you say you waited? A. - 
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To see if he would say anything more on the subject. 

Q. Because you had come to the conclusion that he was a queer and you 
figured he would give you some money? A. That is right, if he gave me some 
money I would go along with him. 

196 Q. . When you came outside, did he speak to you, or did you speak to 
him? A. He spoke to me. 

Q. What didhe say? A. He said, it is kind of cold out here, something 
like that. 

. Q.. What else? A. He made the proposition and asked me if I wanted 
to have some fun and did I want to go home with him. 

Q. Tell us the proposition he made and this was made right outside the 
restaurant? A. Yes. 

Q.. What was the proposition? A. He asked me if I wanted to have some 
fun. He said did I want to go home, and I said all right if there was any money 
in it. He said $10 and that was all right with me. 

Q. He didn't specify what kind of fun? A. No, but I understood what 
he meant. 

Q. He didn't say what kind of fun? A. He asked me if I wanted fun 
and asked me if I wanted to go home with him. 

Q. From your experience, you concluded he was a queer when he used 
the word "fun"? A. Yes. 

197 Q. So, when he used the word "fun" you concluded he was a queer? 
A. What other interest would he have in me? 

Q. You concluded it was for some unnatural sex act. At that point you 
didn't know whether you were going to be the recipient or the doer of the unna- 
tural sex act, did you, sir? A. I know what part I was going to play right there. 

Q. ‘You didn't know whether you were going to be the receiver or the 
other person was going to perform it because it wasn't specific, isn't that true? 
A. I knew in my mind what I was going to do. 

Q. But you didn't know what was in his mind. You didn't know whether 
you were going to be asked to be the doer, isn't that correct? A. I figuredI 





56 
knew I was going to play the part of the man. WhenI said a queer, I knew it 
Was an unnatural sex act. 

Q. Then this act was performed and you were given $10, you say? 
A. Yes, sir. 

Q. Did he ask you to come back again? A. He asked me ifI wanted 

198 to do it again andI said, yes. He said in a couple of days and he said 
if he wasn’t in the restaurant and if there were lights in the house to come to 
the back door. 
. Q. When is the next time you went to his house after the 13th or 14th? 
A. About two days. 

Q. . Do you recall what day of the week it might have been? A. No, 
sir, I don't recall the special day it might have been. This happened over a 
year ago. I don't know about the dates. 

Q. Did you go to his house or did you follow him to his house? A. I 
waited. I seen him outside the restaurant and I waited for him. 

Q. . Did you walk to his house with him? A. I walked as far as Oak and 
14th and then he walked on ahead of me. 

Q. On this occasion, the same act was performed, is that correct, as 
the first time? A. I believe it was. Sometimes he used his mouth and some- 
times he used his hand. 

Q. So you were given $5 on that occasion? A. Yes. 

199 Q. Then did you return there three days later? A. About three days 
I came and knocked on his back door. I said about three days later. 
'Q. About three days later? A. I will say about that. 

Q. On this occasion, were you given any money? A. No, sir, I wasn't. 
I think he give me a promise that time. He said he would give it to me the next 
time. 

Q. . Did he ask you to trust him and he would pay you later, is that 
right? A. Yes, sir. 

Q. Then you went there the fourth time, isn't that correct? A. Yes, sir. 

Q. And at the fourth time, was it an oral act of sodomy that was com- 
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mited or was it just a touching of your parts? A. I don't know. I believe he . 
used his hand. I told you there had been so many times it happened I don't re- 
member the different dates. 
_ Q.. Did he pay you that time? A. That time he wanted to give me $5. 

Q. . What day was that? A.. Washington's Birthday. I worked half a 
day that day. 

200 Q. Did he pay you $5? A. He paid me $5 but I asked him for $50. 

Q. You asked him for fifty? A. And he told me he didn't have that 
kind of money. | 

Q.. When he paid you $5 for the act on the 22nd, did you say he owed 
you for the previous act? A. I told him I wanted $50. 

Q. And that would cover what he owed? A. It was the threat of expo- 
sure. I said I would tell the neighbors. He was afraid of exposure. 

Q. And you argued with him? A. Yes. 

Q. . When talking about the act of the 22nd, on direct examination, you 
made no mention in your direct examination that, in addition to the argument, 
you had threatened to expose him, did you? A. I did. 

Q. You did? A. Yes, asI recall, I did. 

Q.. Did you get the $50? A. No, sir, all I got was seventeen. All he 
had was $17 and he made the threat he was going to the police and say that I 
had been robbing him. 

201 Q. So, when you didn't get the $50, did you decide to call it quits? A. 
I decided to call it quits because he said he was going to call the cops and I got 
scared. He didn't have my name. They have my picture at police headquarters. 
I got in trouble in '54 and they had my picture, so I knew he could identify me. 

Q.. When was the next time you returned after the 22nd of February? 
A. The next time after the 22nd of February was about the first week in June. 
I met him on 14th Street. 

Q. So you hadn't seen him then from February to June? A. No, sir, 
I hadn't. 

. Q. You were not interested, am I correct, in making money, is that 
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correct?.A. Not if I had to go to jail for it, no. 

Q. You were afraid he was going to call the police? A. He told me 
he was, yes. 

Q.. When you met him in June, was that a chance neeting, on 14th 
Street? A. Yes, it was a chance meeting. 

Q. On that occasion did he tell you that he had called the police or he 
had not called the police? A. He said he said it to scare me and he hagin't 
called the police but I learned later he had called the police. 


202 Q. So you resumed on that date the relationship.? A. Yes, I did. 


Q. How many times did you say you went to his place in June? A. It 
is hard to place any number on it. 

Q. You were going there all through June, isn't that correct, many, 
many times? A. A couple of times. 

Q. How much money were you paid throughout June? A. The amount-- 
I couldn't tell you the amount. He was pretty generous, $20, $10. 

Q. . Would you say that you got about $500 in June? A. No, sir, I don't 
say that much, about a couple of hundred. 

Q. Now then, you say that you, because of a girl, decided to call it 
quits, is that correct, inJduly? A. Yes, sir, I did. 

Q.. What? A. Yes, sir, I did. 

Q. Did the complaining witness at any time try to call it quits? A. I 
believe he wanted to call it quits in February and that is when I tried to black- 
mail him. 


203 Q. He wanted to call it quits in February? A. Yes. I told him I was 


going to expose him. . 
Q. And at that time you decided to hold some kind of a sword over his 
head so you could still make easy money, isn't that correct? A. Yes, sir. 


Q. So that you didn’t want him to quit, isn't that true, sir? A. No, sir, | 


not in February, no, sir. 
Q. But how about after July when you met your girl friend and you 
wanted to quit? Did he want to quit in July, too? A. No, sir, he didn't. 
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Q. But you decided to continue because of the easy money? A. He 
promised to help me buy a car. I told him several times I wanted to buy a car 
and he said he would help me and I got greedy and I told him after I got the 
money, I would leave. 

Q. On direct examination, didn't you say after you had met the girl in 
July that you threatened to expose him? A. Not in July, no, sir, I did not. 

Q. You didn't make that statement? A. Not in July. 

204 Q. When were you talking about the thousand dollars? A. The thousand 
dollars came in September, sir. 

Q. But you didn't make the statement on direct examination that you 
wanted to break it off in July, and you didn't make the statement that you threat- 
ened to expose him? A. Not in July, no, sir, not expose him. | 

Q. Iam in error again? A. I believe you are, sir, yes, sir. 

_Q. So then did you tell your lady friend? A. No, sir, she never knew 
nothing about it, she would have quit. 

Q. She didn't quit you? A. She didn't know nothing about it. 

Q. . Were you ashamed to tell her about this relationship? A. Yes, sir, 
I was. 

Q. You were ashamed to have her know you were a homosexual? A. 

I am not a homosexual. 
.Q. You are not a homosexual? A. No, sir. 

Q.. From July on, how many times did you go there? A. I kept going 
back there through July. He said he had some money coming but he never men- 

205 tioned anything about the money, so when he came to me finally, I got 
mad at him again and threatened to expose him again and, in September, he 
gave me the money from the bank. I said I was going to tell the neighbors and 
try to put it in the newspapers and he said he was going to call the cops. 

Q. You threatened to expose him and -- A. I was supposed to get a 
thousand dollars and another thousand dollars within about two weeks’ time and 
I saidI was going to leave and go to California. 

. Q.. The thousand dollars was given to you because of the threat of ex- 


posure and not because you were such an ardent lover, is that correct? A. 
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You will have to ask him that because he is the one that promised to buy me 
the car. You have to ask him that. 

Q. You come pretty high as a lover, don't you. A. No, sir, I don't. 

Q. Let me ask you this: After you got this thousand dollars, which 
was September 4, did you leave town? A. I went to Detroit for a period of 
time. 

Q. Did you take your girl friend with you? A. No, sir, I didn't 
take her with me. 

Q. You spent all the money, is that correct? A. I spent all the money. 

206 Q. You went to Detroit and came back and went away again? A. Yes, 
sir. 

Q. So, knowing then you were broke, you came back to the fountain 
again for more money, is that correct? A. Mr. Braggins had promised me 
another thousand dollars. He promised another thousand dollars in two 
weeks. 

Q. He promised you a thousand dollars more? A. Yes. 

Q. Did you call him then when you returned or what did you do? A. 
When I returned, I met Mr. Braggins. I seen him going to his house with a 
package and he went to the back and I went to the back and he seemed ner- 

. vous and he told me to call him that night. 

Q. When you returned, had you gone to his house in the night time? 
A. No, sir, I didn’t. 

Q. Of course, you didn't know Mr. Braggins had moved out of his 
place in September. You didn't know that? A.. No, sir, I didn’t. 

_ Q. When you got this thousand dollars, did Mr. Braggins tell ya he 
would still be living there on Oak Street? A. He never mentioned he was 
going to move.. He toldme he hadthe other thousand dollars or would have it 
in a couple of weeks, so I assumed he wasn't going to move. 

Q. He didn't say anything at all about whether he was going to con- 
tinue to live on Oak Street? A. He didn’t give me any forwarding address. 
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Q. . That is right. He didn't give you a forwarding address, is that 
correct? A. Yes. 

Q. You did testify that you saw him again on the 24th of September, is 
that true? A. Yes, that is true. 

Q. On the 24th of September, there was no argument between you and 
Mr. Braggins, was there? A. No. 

Q. When you saw him in the afternoon of that day? A. No argument. 
I tried to start a conversation with him. He seemed nervous and he told me 
he had been sick. 

Q. And he backed away from you? A. No, he didn't back away. 

Q. He walked away? A. He didn't back away. He walked out of the 
yard and I walked out with him. 

Q.. When you saw him on the 24th, he didn't tell you to come back, did 
he? A. No, sir; he told me to call him that night. 

208 Q. But when he told you to call him that night, you didn't believe him, 
did you? A. Believe I should call him? 

Q. Yes. A. EvidentlyI did. I called him. 

Q. But you didn't believe him because you followed him to the Peoples 
Drug Store, as you testified, and you saw him in a telephone booth. A. He had 
threatened to call the police before. He threatened to tell the police I was robbing 
him. 

. Q. He made no threats on the 24th that he was going to call the police, 
did he? A. No, sir, he didn't. 

Q. When you saw him on the 24th and he told you to call him, you fol- 
lowed him? A. I didn't believe him because, instead of going in the house, he 
went up the street with a package. 

Q. You followed him to the drug store? A. Yes. 

Q. Isn't it true you followed him to the drug store because you thought 
he was going to call the police? A. I don't know whether it was or not. 

Q.. Wasn't that in your mind? A. Yes, sir. 

Q. So, therefore, you didn't believe him when he said for you to call 
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him up that night? A. I was suspicious. I didn’t know. That is why I called 
him twice. | 
Q. Then you did make two telephone calls? A. Yes, I did. 
Q. And the arrangement was to meet him the next day? A. The next 


Q. Is that correct? A. . That is correct. 

Q. You did meet him? A. I did meet him then. — 

Q. And then you were given a package by him on the 25th, weren't you? 
A. Yes, sir. 

Q. At the time you were arrested? A. Yes, sir. 

Q. . When you were arrested, right there did you tell the police, "I 
shouldn't have come here. I knew I was going to get caught?"" A. Not that I 
- recall, no, sir. 

Q. Did you make that statement? A. Not that I recall. 

210 Q. You could have made the statement? A. I don't know. I told you 
the man had the gun at my back and I was excited. 

Q. You recall other incidents. My question is, you recall other things 
pretty clearly; tell us whether you made that statement upon your arrest, "I 
shouldn't have come here. I knew I was going to get caught?" A. Iam going 
to give you the answer. 

Q. Give me any answer. A. Under other conditions, with the gun at 
my back, I don't know. I was nervous and excited. 

Q.. Whether you were nervous or not and with a gun at your back, did 
you make that statement? A. Not that I recall, no, sir. 

Q.. Did you later say to the police, "I am sorry I robbed this man?" 
A. No, sir. Itold Mr. Braggins Iwas sorry. When I said that, I meant when 
I said I would expose him. 

Q.. What did you say? A. At the police office, I told Mr. Braggins I 
was.sorry. When I said I was sorry I meant when I said I would expose him. 

Q. You didn't use the words at any time when you were in the custody 
of the police, did you? A. No, sir, I didn't tell the police about exposure. 
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211 Q. You didn't use the word "exposure" either on the street or at the 
Robbery Squad, did you? A. No, sir, I didn't tell them nothing except what 
I have told you right here. 

Q. At the Robbery Squad, you were asked for your version of this, 
weren't you, sir? A. I was given Mr. Braggins’ version. He read off what 
Mr. Braggins' charges were. I said, "All right, I will go along with it." They 
asked Mr. Braggins over and he had his statement written, too. 

Q. At the Robbery Squad, did you tell the police, "I didn't break in to 
his house. I didn't rob him because he gave me the money himself and he invi- 
ted me in his house because of the immoral act?" A. No, sir. The first per- 
son I ever told was my girl friend. She came down to the jail to see me. 

Q. You didn't tell the police that? A. No, I didn't. 

Q. You didn't say, "I didn't break into his house," did you? A. No, 
sir, I didn't. 

Q. You didn’t say, "I didn’t rob him," did you? A. No. 

212 Q. You didn't tell the police, "He gave me the money because of these 


unnatural acts?” A. I was ashamed the same as he was. 


Q. You were ashamed? A. Yes, not so much but my family and my 
girl friend, they made me ashamed. 

Q. You knew from experience if you had told them that that was true 
and that you had not broken in and that you had not robbed him that it would 
be a pretty good defense, didn't you? You knew that from experience. A. 
From what experience? 

Q. From your experience with the law. You knew that if you would have 
told the police that you didn't break in, that was a good defense? A. At the 
time I didn't think it was needed. I didn't figure I would be in Court. I figured 
Mr. Braggins was trying to scare me. 

Q. Did you still think Mr. Braggins was going to scare you after the 
police locked you up and took you to the Robbery Squad? A. I didn't think Mr. 
Braggins was going to come into Court. I figured he was scared I would expose 
him. I don't know. I wasn't thinking. 

213 Q. You didn't think he was going through with it, is that correct? A. 
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No, sir, I did not. 

Q. . Were you of the same opinion when you were taken for a prelimi- 
nary hearing before a committing magistrate? Were you of the opinion then " 
he was not going to go through with it? A. Yes, I was. 

Q. Did there comeatime, sir, in your mind, when you realized he 
was going through with it? A. Yes, sir. 

Q. There did. When? A. After I had been in jail about a month and 
all this publicity came out about it, came out in the papers and I figured it was 
just too big for me. 

Q.. When you realized he was going through with it, did you ask to call as 
the police to tell them, "I didn't commit the house-breaking. I didn't commit 
robbery but he paid me this money because of the unnatural act?" A. No, sir, 
I told my attorney. 

Q. You didn't consider it important to have the police investigate that 
aspect of it, sir? A. The police had me in jail.. Why would they go and inves- 
tigate? 

214 Q. What? A. They had me in jail on Mr. Braggins' story. 

Q. The investigation was all over? A. As far as the Police Depart- 
ment was concerned. 

Q. But from experience, did you not consider it important to tell the 
police what you are testifying here today? A. You keep referring to "from 
experience. " 

Q. You have been arrested before, have you not? A. Not for nothing 
like this, before. 

Q. You have been arrested before? A. Not for nothing like this. 





Q. At the time these confessions were taken, the statements, the po- : 
lice treated you kindly, did they not, sir? A. You say "confessions." They 
were not confessions, the statements. «en 


Q.. What do you want to call them, call them what you want. A. I call 
them junk. 
Q. . What? A. I call them junk. 
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Q. You call them junk. At the time that this junk was taken to which you 
signed your name, you signed your name to the junk, is that correct? A. It 
was not taken. It was dictated. | 
215 Q.. Well, dictated. At the time that the junk was taken, to which you 
signed your name, the police treated you kindly, they were not unkind, were they? 
A.. When I signed all that stuff, they didn't have to treat me unkindly. 
Q. I beg your pardon. A. I signed all that stuff, why did they treat me 
unkindly. 
Q. . They didn't treat you unkindly? A. No, they never made no threats, 
no rubber hose; no threats. 
. Norubber hose? A. No. 
. Nothreats? A. No. 
They didn't promise you anything? A. No, sir. 
So they treated you all right? A. Yes. 
. And you signed these statements? A. I signed them. 
Before you signed this statement, did they not read that paragraph 


to you that you need not give a statement and if you gave a statement you wouldn't 


need to sign it? A. Yes. 
216 Q. You initialed it, too, what they read to you, didn't you? ’A. Sir? 

Q. You were read this paragraph in each one of these statements which 
says that you now are requested to make a statement of the facts in this case. 
You are advised that you are not compelled to make a statement, are not promised 
anything, all this paragraph here (indicating) was read to you, wasn't it, sir? 

A. Yes. 

Q. You knew what it meant, didn't you? A. No, I didn't know what it 
meant. I didn't think I would be in Court. 

Q.. Did you know what this paragraph meant when you read: "You are 
now requested to make a statement of the facts in this case to the best of your 
knowledge. However, you are advised that you are not compelled to make a 
statement; not promised anything for making one; and do so of your own free will. 
If necessary, the statement you make will be used against you in Court. Having 
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been se advised, are you willing to make a statement?” Is it your testimony 
217 that you did not know then and do not know now what that paragraph 
means? A. I know what the paragraph means. I didn't think it would be used 
in. Court. 

Q. And knowing what it meant, then your reply was "Yes" and you in- 
itialed that, that you wanted to make a statement, didn't you? A. I did not 
make any statement. . 

Q. . Did you make that initial? A. I signed it here (indicating), but I 
didn't make the statement. 

Q. . Did you make that initial? A. I put the initial and the signature, 
too, is mine. 

Q. And you signed it? A. Yes, sir. 

Q. And you put your initials everywhere that there are initials, is that 
correct? A. Yes. } 

Q. In the body of the statement? A. Yes, sir. 

Q. And you signed each and every one of them? A. AndI would have 
signed a hundred more if they had had them, too. 

218 ‘Q. But you signedthem? A. Yes. 

Q. And before you signed them, you had read them, had you not? A. 
I read them. 

Q. So then, when you signed them, is it your testimony that when you 
signed them, and is it your statement that those statements were not true? A. 
They were not true. 

Q. Why did you sign them? A. I wanted to get it over with. I wanted 
Mr. Braggins to know I wasn't going to expose him. 

Q. You signed them because you were finally ashamed of your queer 
actions, is that correct? Is that why you signed them? A. Are you going to 
say, after seven months, that I was vicious, a hardened criminal and then he. 
got religious? | 

Q. My question is:. Were you finally ashamed of your actions? A. I 
was ashamed of my unnatural sex acts. 
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Q.. Were these statements true? A. They were not true. 

Q. . Was it not true in these statements, and take your time -- A. The 
whole junk in there? 

219 Q. Read them andtell me. A. Dol have to read them? 

Q. Read them. 

THE WITNESS: Do I have to read them? 

THE COURT: I don't think that is necessary. 

BY MR. CAPUTY: 

Q. What is not true? A. I never robbed that man and I never broke 
in that man's house, never broke in his house. 
THE WITNESS: May I ask you a question, sir? 

THE COURT: No, do not do that. 

THE WITNESS: I am sorry. 

BY MR. CAPUTY: 

Q. So you signed them because you just wanted to get the mess over 
with, is that right? A. Like the thing was on my head. I didn't think Mr. 
Braggins would bring me to Court. I didn't think he wanted the real story to 
come out. I thought if I hadn't, I wouldn't have put myself in the pan. 

Q. But you did hold the sword of Damocles over his head, didn't you? 
A. Yes I held the sword of Damocles over his head. 

_Q. And that threat was the threat of exposure? A. Yes, the threat of 
exposure. 
220 Q. That is your testimony? A. Yes. 

Q. On the 22nd of December, 1954, in the District of Columbia, you 
were convicted of assault and larceny, were you not? A. Simple assault and 
petit larceny. 

Q. You were charged with house-breaking and it was reduced to simple 
assault and petit larceny and a charge of house-breaking, too, was dropped? 
A. Yes, sir, that was dropped because it was not true. 

Q. You say because it wasn't true? A. I told them my story and evi- 
dently the detectives believed my story. 
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Q. . Was that person in that case a queer? A. Does that have anything 
to do with this? 

Q. . Was that person in that case a queer? 

THE COURT: I sustain the objection. He objects to that. He pleaded 
guilty to petit larceny. 

BY MR. CAPUTY: 

Q.. Didn't you accuse that person in that case also of being a queer? 

THE WITNESS: DoI have to answer that? 

THE COURT: I don't think you do. I sustain the objection, Mr. Caputy. 

221 BY MR. CAPUTY: 

Q. And in Pennsylvania, on April 9, 1953, you were convicted of for- 
gery and larceny, too, weren't you? A. Yes, I pleaded guilty to it. 

Q. You pleaded? A. Yes. 

.Q. All right. You pleaded because you were guilty? A. I pleaded 

because I was guilty. | 

Q. Of course, now, on the basis of your testimony, you never did say 
to this man, "If you call the police, I am going to kill you?” A. No, sir, I 
never said I would kill him. I never said I would hurt him. 

Q. On August 8 you didn't threaten him with the scissors? A. No, sir. 

Q. You at no time, on September 3rd and 4th said you were sent down 
there to kill him? A. No, sir. 

 Q. Because of the trouble? A. No, sir, I have never been part of a 

gang. 

Q. On that occasion, then, you didn't take the scissors? A. No, sir; 
no, sir; no, sir. 

222 -Q. And threaten him with that? A. No, sir. 

Q. Or threaten to kill him with drowning in the bathtub? A. No, sir, 
I did not. 

Q. Is that correct? A. That is correct. 


* * K * *£€* &€& K* * 


223 CROSS EXAMINATION - (Resumed) 
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BY MR. CAPUTY: 

Q. On September 25, 1956, after you had signed the "junk" as you put 
it, were you taken by the police to where you lived? Do you recall that? A. 
Yes, sir, I was. 

Q. And at the time that you were taken by the police there, you were 
handcuffed to this officer (indicating), Officer Krahling? A. Yes, sir. 

Q. . Do you remember being handcuffed to him? A. Yes. 

. Q.. Where you lived, there is a telephone in the hall, isn't there? A. 
Yes, there is. 

Q. Do you recall the police officer, while you were still handcuffed to 
him, do you recall him answering the telephone? A. Yes, sir. 

Q. And when he answered the telephone, did he tell you there was a 
woman on the other end of the line? A. Yes, sir. 

Q. And you talked to the woman? A. Yes, sir. 

224 Q. Was that your girl friend? 

THE WITNESS:: Do I have to answer that? 

THE COURT: Yes, I think you can tell who that was. 

THE WITNESS: Yes. 

BY MR. CAPUTY: 

Q. . What is her name? 

THE WITNESS: Do I have to answer that? 

THE COURT: Yes. 

THE WITNESS: Ruby Saunders. 

BY MR. CAPUTY: 

Q. How do you spell her name? A. I don't know. You can figure that 
out yourself. 

.Q. Is shea school teacher? A. Used to be. 
_Q. She was a school teacher? A. Yes, sir. 

Q. At the time you answered the telephone and talked to your girl friend, 
who used to be a school teacher, did you tell her over the telephone, while you 
were handcuffed, "Everything you read in the newspaper or read in the news- 
paper is true?” 
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MR. COLEMAN: Object to that. 
THE COURT: You may answer. 
. THE WITNESS: I don't remember. I told her I didn't want her to know 
any of my dirt. 
225 Q.. Did you tell her, "Everything you read in the newspaper is true?" 
A. Not that I recall. | 

Q. - Were you going to marry her? A. I had hoped to. 

Q. You say you don't recall making that statement. Did you further add, 
"Go back to your husband because I will be in jail a long time?" Do you remem- 
ber making that statement? A. Nottoher. Her and her husband had been sep- 
arated some time. 

Q. My question is, while you were handcuffed to the police, did you — 
say, "Go back to your husband, because I will be in jail a long time?" Did you 
make that statement? A. Not thatI recall. I tried to get her to patch up the 
difference with her husband because of the sake of the kids. 

_Q. Did you tell her to patch up her differences with her husband? A. 
Not in those words. That is what I was trying to get across to her. 

Q. That is what you were trying to get across to her? A. I didn't want 
her to get mixed up in any of my dirt. I didn't want any of that stuff in the pa- 
per. I didn't want her to know any of the story. 

926 * * £ *£ k Kk kK * 


ROBERT L. KRAHLING 
* *£ * *€ * k k * 
DIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. You have been sworn, sir. Were you handcuffed to the defendant 
on September 25, or was he handcuffed to you? A. Mutually. Both of us were 
handcuffed. 

.Q. Towsach other? A. Yes. 
Q. On that day, did you go to where he lived? A. Yes. 
Q. Did you answer the telephone? A. Yes, sir. 
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Q. . Was it a male or female? A. Female. 

.Q. Did the defendant talk to the person who called? A. I talked to her 
first. 

227 Q. Did the defendant talk to her? A. Yes, sir. 

Q. . What did he say over the telephone? A. . We were coming down the 
steps from his room preparing to go back to headquarters and there is a phone 
in the hall and it was ringing. This is a rooming house, and someone picked 
up the phone and we were handcuffed and I answered the phone. The woman on 
the phone appeared to be unstrung, sobbing, when I answered, and I said I was 
Krahling of the Robbery Squad. She asked for Newman and I said he was in 
custody. 

Q. Did she talkto him? A. Yes, that is correct. She wouldn't identify 
herself. I put him on the phone and he said it was his girl friend and he started 
to talk to her for about four minutes. He kept pleading with her. I don't recall 
the next words. He said that the gist of this was true and, "I am going to be 
in jail for a long time. Forget about me and stay with your husband." 

. He called her "honey" or "bunny", some affectionate name, but by these 
terms, and this went on for three or four minutes and he kept on and said, "For- 
get about me. I am no good.. We went on down the hall and I asked him who it 
was. He said, "She is a married woman and she teaches in the junior high 
school in Washington and that is why I am not giving her name." He said, "I 
have been carrying on an affair with her behind her husband's back." That is 
what he told me. 

228 * * * k kK Kk kK * 
CROSS EXAMINATION 

BY MR. COLEMAN: 

Q. Officer, did he say why he would be in jail for a long time? A. 
Did he say why he would be in jail for a long time? 

Q. Yes. A. Yes. He said he had robbed this man and he expected to 
be in jail for a long time. 

Q. . You mean to say -- A. He told that woman right on the phone. It 
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may not be his exact words. 
Q. I want his exact words. I don't want you to say something he didn't 


say. A. That is correct. He told this woman to forget about him, that he was < 
going to jail for what he had done, or words to that effect, andfor her to stay 
with her husband. He told me in the car what a nice woman she was and he 
didn't see what she saw in him and that he was carrying on an affair with her 

' pehind her husband's back. 

229 THE COURT: The question is: Did he say he robbed this man? 

THE WITNESS: To my recollection, he did. The word "rob" came up 

in the coversation. 


BY MR.. COLEMAN: 
Q. You are certain that he used the word "rob?" A. It may have been 


robbery. He said he had either committed a robbery or he had robbed this ‘ 
man. The girl said she had read it in the paper she had seen in the afternoon 


and wanted to talk to him. 
Q. May 1 ask why didn't you make that statement before? A. I wasn't 


asked. That is why I went to the District Attorney and asked him why I wasn't 


asked that question. 
* * * *k K *k * * 
JOSEPHINE MARANO 
* * * * k kK * * 
. Gi 
DIRECT EXAMINATION 
230 Q. Where do you work? A. At Harry's Grill, 3426 Fourteenth Street, 
Northwest. 


* * * * * * *€ * 


Q. During the time that you worked at Harry's Grill, was Mr. Brag- 
gins a customer there? A. He was, and at both places. 
Q. Had you known him as a customer in both places? A. Well, in “A 
both places approximately ten and one-half years, probably. 
231 Q.. What time of day would he come to eat? A. Inthe evening. I 
usually went to work at eight o'clock and he came in some time afterward. 
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Q. . When he would come and eat in the restaurant, where would he sit? 
A. At the counter. 

Q. Can you tell us whether he came in the restaurant alone or whether 
he came with anyone else? A. Always alone. 

x x* * * * *& kK * 

Q. During the time that you had known him as a customer in the res- 
taurant, can you tell us whether he talked to any strangers? A. I never saw 
him talk to strangers, no one. 

| Q. To your knowledge, did he ever leave that restaurant with anyone? 
A. He did not. 


232 Q. Did he ever follow anyone out of that restaurant? A. No, sir. 
x * K* kK * *€* K 


CROSS EXAMINATION 
BY MR. COLEMAN 
Q. Have you ever seen the complaining witness talk to anyone in that 
restaurant? A. I have never seen him talk to anyone. 


*x* * * * * *€ *€ * 


233 PATRICK H. CASEY 
* *£ * *& * ke * * 


“DIRECT EXAMINATION 
; * * *£ Kk Kk * * 
234 Q.. What is your business or occupation? A. Restaurant; grill man, 
restaurant work. 

Q. . Where, sir? A. Well, at Earl's and now at Harry's Grill. 

Q. How long have you worked both at Earl's and Harry's Grill? A. 
Approximately seven years. 

Q. During the time that you worked at Earl's and Harry's Grill, can 
you tell us whether you had a customer whom you now (sic) to be Seth E. Brag- 
gins? A. Yes, sir. 

Q.. Would you see him in both restaurants there? A. Yes, sir. 

Q. Can you tell us whether he came in the restaurant alone or with 
anyone else? A. Always alone. 
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Q.. When he came into the restaurant, where would he generally sit? 
A. At the counter, about in the middle of the counter. 

Q. . During the time that you have seen him in the restaurant, has he 
ever talked to any customer or stranger in the restaurant? A. No, sir. 

.Q. Has he ever walked out of the restaurant with any customers or stran- 
gers? A. No, sir. 
235 Q. To your knowledge, has he ever followed any customer or stranger 

out of either restaurant? A. No, sir. 


x* * * * * * * * 


CROSS EXAMINATION 
* * *€ * * * * * 

Q. And do you have occasion to watch people when they are in the res- 
taurant? A. When you work in a restaurant long enough, you watch every move 
a customer makes in case they want something else, or something like that. A 
good restaurant man sees every move. 

Q. Have you ever seen this defendant in your restaurant? A. Not that 
I know of. 


* * *€£ * *€* *€ *& 


243 CHARGE TO THE JURY : 

THE COURT: Iam sure you now know, by reason of your previous ser- a f 

vice in this Court, that at this juncture of the case it becomes the Judge's duty ~—* 

to instruct you as to the law and to leave to you the determination of the facts. 

This indictment includes four counts consisting of charges of house-breaking and 

seven counts consisting of charges of robbery. ew 
How (sic) breaking is committed is where one unlawfully enters the pre- 

mises of another with an intent to commit a crime within the premises. There 

does not have to be any breaking of the house, although the term is called "house- 

breaking."" Any unlawful entry, accompanied by an intent to commit a crime . 

while in the house, constitutes the crime of house-breaking. In the first, fourth, | 

sixth and ninth counts, the charges are that this defendant, Harold E. Newman, 

entered the dwelling of the complaining witness, Seth E. Braggins, with the intent 
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to commit the crime of theft or stealing property while in there. The position 
of the Government is that on the occasions mentioned in these counts, on each 
244 one of them, this defendant went in the premises having in mind not 
only bringing about an unlawful entry but also committing the unlawful act of 
stealing or committing robbery which does involve theft while he was in the 
premises and, therefore, you should find him guilty of these four charges. 

In the remaining seven counts, which you will find set forth in the second, 
third, fifth, seventh, eights, tenth and eleventh counts of the indictment, the 
charge is the crime of robbery and robbery is committed whenever one, by 
force or violence, or by stealthy seizure takes from off the person or from 
within the immediate actual possession of another anything of value. If the act 
is accompanied by force or threats of force or even by stealthy seizure and 
the property happens to be on the person of another, the one threatened or the 

245 one against whom the force is exercised or within his immediate cus- 
tody or possession, then the crime of robbery is committed. In respect to 
these seven charges, the Government maintains that this defendant either by 
actual force or by putting this complaining witness in fear, took from off his 


person or from his immediate possession, certain sums of money and, there- 


fore, in respect to these counts and each one of them he is guilty of the crime 
of robbery. 

The defendant takes the position that he did not unlawfully enter the 
premises and did not have any intent to steal the money or otherwise unlaw- 
fully obtain it from the complaining witness, Seth E. Braggins. He maintains 
that he was invited to come into the house on each occasion when he went there, 
and, therefore, his entry was not unlawful and that whereas there was an im- 
moral act involved in the entries that he made, yet there was no robbery and 
no threat of violence or no violence exercised; that on each occasion the money 
was either turned over voluntarily or was turned over by virtue of some fear 
on the part of the complaining witness that he might be exposed. 

There is not any charge made against this defendant of having obtained 
money on threats of exposure. As I have stated to you, the charges are house- 
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246 breaking on the one hand, or robbery on the other, so that if the de- 
fendant's version of the case is correct, he would not be guilty of the charges 
brought against him. I will not undertake to deal with the evidence because 
you have heard it at some length and you have also heard counsel for each side 
discuss the evidence at length. You know the contentions of the parties and 
it is for you to draw your deductions from the evidence and to make up your 
minds, accordingly, as you find the facts. 

In reathing your conclusion in this case, as in every case, you bear 
in mind the fact that in every criminal case the trial starts with the presump- 
tion of innocence of the defendant. Under our law, citizens do not commit _ 
crimes, asa rule, so the law feels, and when the allegation is made that a 
crime is committed, the burden of proof is on the Government to establish 
guilt beyond a reasonable doubt. Of course, if you have no doubt as the the 
defendant’s guilt, why, you would not have to concern yourself with the sub- 
ject matter of doubt. If you have no doubt as to his innocence, you do not con- 
cern yourselves with it. It is where you have a doubt arising in your minds 
as to guilt, then you would turn over in your minds whether that doubt is rea- 
sonable or not. You would think over the matter. You would analyze it. You 

247 would talk it over amongst yourselves and then, after you do that, if 
you no longer have a doubt then you would find a verdict of guilty. If, on the 
other hand, you did have a doubt arise in your minds and after you reasoned 
with it and talked it over you found that doubt stayed with you and caused you 
to hesitate in making up your minds, then that doubt would have stood the test — 
of reason and, under those circumstances, it would be your duty to render a 
verdict of not guilty. That is the test that is applied in every criminal case 
and it is the test that you apply in this case. 

In this case, there was brought out the fact that the defendant testified 
that he had a previous criminal record. I think thetestimony was that he | 
pleaded guilty on one occasion to an assault and petit larceny and on another 
occasion to forgery or some such charge. You remember the testimony. 
That is not evidence of his guilt in this case. It is brought out in order that 





77 
you may make up your minds whether that affects his credibility as a witness. 
You might say that you feel that, in view of the fact that he had previously 
been convicted of crime, he is not worthy of belief. You might, on the other 
hand, say that even though he has previously been convicted of crime you think 
he is telling the truth in this case. So long as you do not find him guilty be- 
248 cause he previously committed a crime and make your application to 

the evidence as to his previously having committed a crime on the basis of 
testing his credibility only, then you make the proper approach. In other words, 
the short way of putting it is that you do not convict him in this case because 
he was in trouble before and pleaded guility. 

On the other hand, if you think that that breaks down the nature of the 
truth of his testimony, then you have a right to take that into account. That 
is the only way in which you regard it. In this case and that is true in every 
case that you hear, in making up your minds as to this case you follow the line 
of reasoning that you would follow if you had to make up your minds with regard 
to any important matter arising in your daily lives. You would draw conclu- 
sions and inferences that you think are reasonable. You would observe the 
witnesses, their demeanor, any motive they might have, one way or the other, 
in respect of the case. That is what you would do if you had to make up your 
minds if you were to be called upon to decide some important matter in your 
daily lives and that is exactly the approach that you make to the case in en- 
deavoring to make up your minds as to the charges here. Therefore, having 
made that approach and discussed the matter, if you find you have no reason- 
able doubt you find the defendant guilty. If you find you have a reasonable doubt, 

249 then it is your duty to find him not guilty. Is there anything further? 

MR. CAPUTY: No. 

THE COURT: Anything further? 

MR. COLEMAN: I think you have covered it, Your Honor. 


* * * *£* &€ *€ *K * 


March 29, 1957. (Thereupon, at 10:15 o'clock a.m. the 
jury returned their sealed verdict in the 
case of United States of America vs. 
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Harold. E. Newman, Criminal Action 
No. 1099-56.) 


THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict ? 

THE FOREMAN: Yes, we have. 

THE DEPUTY CLERK: May I have it, please? 


(Thereupon, the sealed verdict was 
handed to the Clerk who, in turn, 
handed the sealed verdict to the Court.) 


250 THE DEPUTY CLERK: Menbers of the jury, your foreman says you 
find the defendant, Harold E. Newman, guilty as indicted on Counts 1, 2, 3, 
4, 5, 6, 7, 9, 10, and 11, and not guilty on Count 8. Thatis your verdict, so 
say you each and all? 
(Thereupon, the jury nodded assent.) 
* * *£ *£ * *K K * * 


[Filed March 29, 1957] 


HOLDING A CRIMINAL TERM 
CRIMINAL COURT NO. FOUR 
United States No. 1099-56 Criminal Docket. 
vs. : Indicted for Housebreaking & 
Harold E. Newman Robbery. 


We, the undersigned, jurors of this Court, duly impaneled, sworn and 


charged to inquire whether Harold E. Newman guilty or not guilty of the 


matter whereof he stands indicted, having heard the evidence, and having duly 
considered the same, and the instructions of the Court, do, upon our oaths, 
before separating, find that the said Harold E. Newman is guilty as indicted 
on Counts No. 1,2,3,4,5,6,7,9,10 and ll, and not guilty on Count No. 8, and do 
hereby authorize our Foreman Thomas D. Simpson to deliver this, our sealed 
verdict, to the Court. 

Given under our hands and seals this 28th day of March, 1957: 


1. /s/ Clarence L. Whiting (SEAL) 5. /s/ Annie V. Smith (SEAL) 
2. /s/ Gayle C. Whitacre. (SEAL) 6. /s/ Thomas D. Simpson(SEAL) 
3. /s/ Clarence M. Tyler (SEAL) 7. /s/ Arthur I. Saul (SEAL) 


4. /s/ Robert R. Stewart § (SEAL) 8. /s/ Emma S. Huggin (SEAL) 


Y 
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9. /s/ Mary O. Donoghue (SEAL) 11. /s/ Charline Lynch (SEAL) 
10. /s/ Megible. 12. /s/ Gerald F. Leehy (SEAL) 


On this 29th day of March , 1957 came again the parties aforesaid, in 
manner as aforesaid, the same jury as aforesaid in this cause; whereupon, 
the jury returns into open Court and delivers its sealed verdict; thereupon, 
the jury upon their oath say that the defendant is Guilty as Indicted on Counts 
1, 2, 3, 4, 5, 6, 7, 9, 10 and 11 and Not Guilty on Count 8. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 


By direction of 
: Bolitha J. Laws 
Erraenr: Presiding Judge 
United States Attorney Criminal Court # Four 
By Victor Caputy HARRY M. HULL, CLERK 


Assistant United States Attorney 
J. Rawls, Official Reporter 


[Filed May 21, 1957] 

On this 17th day of May, 1957, came the attorney for the Government 
and the defendant appeared in person and by counsel, Ernest F. Coleman, 
Esq. , 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Housebreaking and 
Robbery, as charged in Cts. 1, 2, 3, 4, 5, 6, 7,9, 10,11 and the Court having 
asked the defendant whether he has anythinz to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appear- 
ing to the Court, 

IT IS ADJ UDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 
a period of 

Four (4) years to Fourteen (14) years. 
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IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 
/s/ Bolitha J. Laws 
United States District Judge. 


{Filed January 16, 1958] 


Affidavit In Support of Application For Leave To 
Proceed Without Prepayment Of 
Cost 

Comes now Harold E. Newman being first duly sworn on oath accord- 
" ing to law, depose and say that I am the petitioner in the above-entitled 
cause, and in support of my application for leave to proceed without prepay- 
ment of costs, State as follows: 

That I am a citizen of the United States. 

That because of my poverty I am unable to pay the cost of said suit 
or action. 

That I am unable to give security for the same. 

That I believe I am entitled to the redress I seek in said suit or action. 

That my claim of action is taken in good faith, and is not frivolous. 

That I am a layman without the professional knowledge of the Rules of 
Criminal Procedures. 

| That I need the effective assistance of Counsel to argue the attached 

Motion to vacate judgment, set aside sentence and discharge defendant from 
custody, or, in the alternative grant a new trial pursuant to Title 28, Section 
2255, U.S.C.A., and to file the same within the provisions provided in Title 
28, Section 1915, U.S.C.A. 
‘Respectfully submitted, 
/s/ Harold E. Newman, Petitioner 
State of Virginia =: 
County of Fairfax 

Subscribed and sworn to before me this 14th day of January, 1958. 


SS 
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/s/ Edward J. Keightley, Jr. 
Notary Public 


[Filed January 16, 1958] 
Motion to Vacate Judgment, Set Aside Sentence, 
Discharge Defendant From Custody, or, in The 
. Alternative Grant A New Trial And For Appt. of 
Counsel 


Comes now Harold &. Newman hereinafter known as the petitioner, 
being first duly sworn on oath according to law, depose and say that I am 
the petitioner in the above entitled cause, and moves this Court to vacate 
the judgment imposed herein Criminal Case No. 1099-56, United States vs. 
Harold E. Newman, and therefore state to the Court as follows: 

That I am a citizen of the United States, and is of legal age, and at 
the present is incarcerated in the D. C. Department of Corrections, Lorton 
Reformatory, Fairfax County, Commonwealth of Virginia. 

Petitioner contends that in lieu this Court denies your petitioner the 
right to raise the following allegations, petitioner reserves the right to 
invoke the following: 

"An application for a writ of Habeas Corpus in behalf of a prisoner who 
is authorized to apply for relief by motion pursuant to this Section, shall not 
be entertained if it appears that the applicant has failed to apply for relief, 
by Motion, to the Court which has sentenced him, or that such Court has 
denied him relief, unless it also appears that the remedy by Motion is in- 
adequate or ineffective to test the legality of his detention. June 25, 1948, 
C. 646, 62, Stat. 967, Amended May 24, 1947, C, 139, Sec. 114, 63, Stat. 
105. 


Jurisdiction of Court: 
Jurisdiction is conferred on this Court by act of June 25, 1948, C., 
646, 62 Stat. 967, as amended, 28, U.S.C. Section 2255, which reads in 
pertinent part as follows: 
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“A prisoner in custody under sentence of a Court established by an 
Act of Congress, claiming the right to be released upon the ground that the 
sentence was imposed in violation of the Constitution or laws of the United 
States, or that the Court was without jurisdiction to such sentence, or that 
the sentence was in excess of the maximum authorized by law, or is other- 
wise subject to collateral attack, may move the Court which imposed the 
sentence to vacate, set aside or correct the sentence." 

"A Motion for such relief may be made at anytime. Unless the 
Motion and the files and records of the case conclusively show that the 
prisoner is entitled to no relief, the Court shall cause notice thereof to be 
served upon the United States Attorney, grant a prompt hearing thereon, 
determine the issues and make findings of fact and conclusion of law with 
respects thereto." 

"If the Court finds that the Judgment was rendered without Jurisdiction, 
or that the sentence imposed was not authorized by law or is otherwise open 
to collateral attack, or that there has been such a denial or infringment of 
the Constitutional rights of the prisoner as to render the Judgment vulnerable 
to collateral attack. The Court shall vacate and set aside sentence and shall 
discharge the prisoner or resentence him or grant a new trial or correct the 
sentence as may appear appropriate. " 

Judgment of Court: 

On May 17, 1957, petitioner was sentenced to serve a sentence of Four, 
(4) years to Fourteen, (14) years, upon a plea of not guilty and a verdict of 
guilty of the offense of Housebreaking and Robbery, in the United States Dis- 
trict Court for the District of Columbia, Honorable Bolitha J. Laws, United 
States District Judge presiding. 

Statement of Facts: 

Petitioner avers that his conviction was in violation of his Constitutional 
Rights, and that he was denied due process of law, as contemplated by the 
United States Constitution. Such infringement of the Constitutional safeguards 
is impeachable, and therefore petitioner's conviction is. subject to collateral 
attack. 


e 


a 
~ 
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Petitioner avers that he was held and interrogated from the time of his 
arrest at 11:55 A.M., Sept. 24, 1956 until 10 A.M. Sept. 25, 1956 before 
being taken for arraignment, a period of over twenty-two hours. During 
this period of illegal detention police obtained signed confessions from 
your petitioner. 

Petitioner avers that the Court errored by allowing signed confessions, 
obtained by police during period of illegal detention, to be used as evidence 
against him. 

Petitioner avers ~ that the Court errored by allowing to remain in the 
records an oral confession supposedly given by your petitioner to Police 
Detective Kralin while Kralin held your petitioner around the neck with his 
left arm, and held a gun against your petitioner's back. Although the com- 
plaining witness, Seth E. Braggins was with your petitioner at time of arrest 
on Sept. 24, 1956, and the other arresting officer, Deteative Sgt. Xander 
arrived on the scene only a few seconds later, neither of them could testify 
as to having heard this oral confession. 

Petitioner avers that the Court errored by allowing to be used as 
evidence marked paper and envelopes given to your petitioner by complaining 
witness, Seth E. Braggins on Sept. 24, 1956. Your petitioner was not in- 
dicted for committing a crime on that date, and therefore the transactions that 
took place with Braggins on Sept. 24, 1956 were not illegal. 

Petitioner avers ‘that complaining witness, Seth E. Braggins did com- 
mit perjury. At your petitioner's first trial on the same cahrges in Feb. 
1957, Braggins testified under oath, that after having given your petitioner 
$1, 000.00, (one thousand dollars) in Sept., 1956, he waited about one hour 
before calling the police and making a complaint. The first trial resulted 
in the jury being dismissed by the trial judge, Honorable Bolitha J. Laws, 
after having failed to reach an agreement. At your petitioner's second trial, 
in March 1957, United States vs. Harold E. Newman, Criminal Case. No. 
1099-56, Braggins testified that after giving your petitioner $1, 000. 00 (one 
thousand dollars) in Sept. 1956, he waited two days before calling the police 
and making a complaint. 
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Petitioner avers that although a case in which your petitioner was in- 
volved in in Dec. 1954 had no connection with the case, United States vs. 
Harold E. Newman, Criminal Case. No. 1099-56, Assistant United States - 
Attorney Victor Caputy did ask your petitioner on cross-examination, "Didn't 
you also call that complaining witness a queer?" Petitioner further avers 

that the trial judge errored by not telling the jury to disregard the question. 

Petitioner avers that although signed confessions, illegally obtained 
by police were admitted into Court as evidence, a jury would not agree, and 
had to be dismissed in Feb. 1956. This tends to show tht even with said 
signed confessions, there was a "reasonable doubt." Had they not been used 
as evidence, there is a strong possibility that your petitioner may have been 
acquitted at his first trial. 

Petitioner avers that most of the character witnesses for the complain- 
ing witness, Seth E. Braggins, were not qualified to testify to Braggins' 
character, in-as-much as they had not seen Braggins in many years, and 
at no time had they ever been associated with Braggins' home life. 

Petitioner avers that he was entrapped. Seth E. Braggins did, at the 
instructions of police, voluntary ask your petitioner, on the night of Sept. 

23, 1956, to meet him, (Braggins) at the corner of 14th St. and Park Road, 
N. W., the following day at 12 o'clock A. M. to receive $500. 00 (five- 
hundred dollars). Your petitioner did not, at that time ask Braggins for 
money or a rendezvous. 

Petitioner avers not properly represented by his Attorney Ernest 
Coleman, who did not raise objections to inadmissable evidence or entrap- 
ment or illegal detention. 

Argument: 

Section 2255 requires a hearing on any allegation which, if true, would 
justify relief, unless the motion and records show conclusively on their that 
prisoner is not entitled to relief. ------- See United States vs. Rutkins, 

212 F. 2d 641, 644; Zeibart vs. United States, 185 F. 2d 124(C.A. 5, 1950). 

Even if the allegations seem baseless, your petitioner has a right to 
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be heard if they raise a "substantial issue of fact. '"" See United States vs. 
Hayman, 342 U. S. 205, 210, Davis vs. United States, 210 F. 2d 118, 
121 (C.A. 8, 1954). 

The Court of Appeals for the District of Columbia Circuit has made 
clear that a Section 2255 Motion is substantially identical, for present 
purposes to a petition for Habeas Corpus. wits See Smith vs. United States, 
187 F.2d 192, 195, (C.A. D. C. 1950), Cert. denied 341 U. S. 927. And 
in that case the Court indicated that collateral attack pursuant to Section 
2255 is the proper remedy where deprivation of substantial rights is at 
issue. 

ee: it is said that there has been a denial of 'Constitution- 
al Rights’ .... the whole cause of events is to be considered, not merely 
the erroneous admission of evidence claimed to infringe a right protected 
by the Constitution, such admission alone does not result in the denial of a 
Constitutional guaranty so long as the is subject to correction on appeal and 
there is no indication of any deterrent to appeal, such as lack of Counsel.... 

Where, however, the denial of Constitutional Rights persists, through 
lack of Council or perjury undiscovered, or mob domination which says, 
all substance from the trial, or there is lack of jurisdiction or some other 
fundamental weakness in the judicial process which has resulted in the con- 
viction, collateral attack is at hand, now under $ 2255. For, ordinarily, 
appeal would be ineffective to preserve the right denied." (187 F. 2d 197-198). 

In reversing the case of Andrew R. Mallory vs. United States, No. 521 
ery ee October Term, 1956, Decided June 24, 1957, the Supreme Court 
said in part: | 

' "The case calls for the proper application of Rule 5(a) of the Federal 
Rules of Criminal Procedure, promulgated in 1946, 327 U.S. 821." 

"This provision has both statutory and judicial antecedents for guidance 
in applying it. The requirements that arraignment be without unnecessary 
delay is a compedious restatement, without substantive change, of several 
prior specific federal statutory. (E,G., 20 Stat. 327, 341; 48 Stat. 416). See 
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decision, The New Federal Rules of Criminal Procedure 1, 55 Yale L.J. NS 
694, 707." 

"In order adequately to enforce the congressional requirement of 
prompt arraignment, it is deemed necessary to render inadmissable incrim-| 
inating statements elicted from defendants during a period of unlawful detention." 

"The arrested person may, of course be booked by police, but heis 
not to be taken to headquarters in order to cary out a process of inquiry 
that lends to support arrest and ultimately his guilt." ” 

"We cannot sanction this extended delay, resulting in confession, with- 
out subordinating of arresting officers in finding exceptional circumstances 
for its disregard in every case where the police resort to interrogation of an 
arrested person and secure a confession, they may claim, and quite sincerely, 
that they were merely trying to check on the information given by him. 
Against such claim and the evil of the practice for which it is urged stands 
Rule 5(a) as a barrier. Nor is there an excuse from the constraint laid upon s 
police by that rule, in that other suspects were involved for the same crime. 
Presumably whomever the police arrest, as it were, at large and to use an 
interrogating process at police headquarters in order to determine whom 
they should charge before a committing magistrate on probable cause." See 
Mallory vs. United States, 354 U. S. 499. 

Conclusion: « 

The Court of Appeals for Second Circuit has ordered in a Section 
2255 proceeding that a “hearing” be held in open Court with the prisoner 
free to testify, United States vs. Pagibo, 190’ F. 2d 445, 448 (1951). 

Whereas, petitioner prays that his Motion will be granted and the 
Honorable Court order petitioner to be present and free to testify, and that 
petitioner be granted such other and further relief as the nature of this 
case may require, and, as appears to the Court may be necessary and Py 
proper herein. 

Respectfully submitted, 
/s/ Harold E. Newman, Petitioner 

Subscribed and sworn to before me this 14th day of January, 1958. 
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/s/ Edward J. Keightley, Jr. 
Notary Public. 


Proof of Service 
I, Harold E. Newman, being duly sworn on oath, according to law, 
depose and say that I have mailed a copy of the foregoing, postage prepaid, 
to Oliver Gasch, United States Attorney for the District of Columbia, 
United States District Courthouse, Washington, D. C. 
Subscribed and sworn to before me this day of , 1958. 


Notary Public 
State of Virginia : 
County of Fairfax : 


SS 


[Filed Feburary 5, 1958] 


OPPOSITION TO MOTION TO VACATE SENTENCE 
PURSUANT TO 28 U.S.C. SECTION 2255 — 


Comes now the United States by its attorney, the United States Attorney, 
and opposes the instant moti for the reason that it presents no material 
issues of fact which are cognizable under 28 U.S.C. Section 2255. 

On May 17, 1957, defendant was sentenced to serve from four (4) 
years to fourteen (14) years on his conviction of housebreaking and robbery. 
In his present motion he seeks to collaterally attack the judgment by alleging 
that 1) it was error to admit into evidence a confession that the police had 
forced out of him; 2)it was error to admit into evidence papers given to defen- 
dant on September 24, 1956; 3) the complaining witness committed perjury; 

4) the prosecutor asked defendant if he had not called the complaining 
witness a "queer;" 5) defendant was entrapped into committing the crime; 
6) he was ineffectively represented by his counsel. Analysis shows that 
none of the allegations made by the defendant present a substantial question 
under Sectim 2255. 





88 

It is firmly established that the admissibility of a confession may not 
be questioned by a motion under 28 U.S.C. § 2255 in lieu of an appeal. Smith 
v. United States, 88 U.S. App. D. C. 80, 85, 187 F. 24 192, 197 (1950). 
So too a question concerning the admissibility of evidence may not be a 
raised by a Section 2255 motion. Hurst v. United States, 177 F. 2d 894 
(10th Cir.); Davilman v. United States, 180 F. 2d 284 (6th Cir.). The question 
of entrapment is a matter of defense and cannot be raised ky a motion under 
Section 2255. Frazer v. United States, 233 F. 2d1, 2 (9th Cir. 1956); 
Davis v. United States, 205 F. 2d 516 (5th Cir. 1953). Defendant's contention 
concerning the question asked by the prosecutor is completely unmeaningful 
and without merit as an avenue for collateral attack. The allegation of perjury 
is based on the claim that the complaining witness‘ testimony varied in a 
minor respect between two trials. Any variance in the testimony could 
have been used by counsel to impeach the witness or attack his credibility, 
but it does not show that the prosecution knowingly and intentionally used 


perjured testimony. Compare United States v. Rutkin, 212 F. 2d 641 (3rd 
Cir. 1954); United States v. Spadafora, 200 F. 2d 140 (7th Cir. 1952); Hall 
v. United States, 98 U. S. App. D. C. 341, 235 F. 2d 838 (1956). Absent 
such a showing the contention must fail. 


The only allegation which could possibly raise a substantial issue of 
fact under Section 2255 is ineffectiveness of counsel, but the motion and the 
record do not support this contention. The points which defendant claims 
show that his counsel was ineffective are that the attorney failed to object 
"to inadmissible evidence or entrapment or illegal detention."" The conduct 
of a defense is largely a matter left up to defense counsel It is a matter of. 
trial strategy and the defendant is bound by his attorney's strategy, United 
States v. Bertone, 249 F. 24d 156, 160 (3rd Cir. 1957). Even mismanagement 
of the defexjse by counsel is generally not ground for a new trial. Burton v. 
United States, 80 U. S. App. D. C. 208, 209, 151 F. 2417, 18 (1945). A 
fortiori it is not grounds for relief under Section 2255. Before relief will be 
granted under this Section it must be shown that the trial was a farce and a 
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mockery of justice. Diggs v. Welch, 80 U. S. App. D. C. 5, 148 F. 2d 
667, cert. denied, 325 U.S. 889 (1945). Defendant has not made out 
such a case. 

. WHEREFORE, it is respectfully submitted that the motion and the 
files and the record of the case conclusively show that defendant is entitled 
tono relief and the motion should therefore be denied. 

/s/ Oliver Gasch 


OLIVER GASCH 
United States Attorney 


/s/ Edward P. Troxell 


EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ ©. Tillman Stirling 


_E. TILLMAN STIRLING 
Assistant United States Attorney 


Certificate of Service 
I hereby certify that a copy of the foregoing was mailed to Harold E. 
Newman, Box 25, Lorton, Virginia, this 5th day of February, 1958. 
/s/ ©. Tillman Stirling 


E. TILLMAN STIRLING 
Assistant United States Attorney 


[Filed February 12, 1958] 


Answer To Respondent Opposition To Motion To Vacate 
Sentence Filed Pursuant To 28 U. S. C. Section 225 
Cert. of Service. 

Comes now petitioner in proper person, and opposes the instant 
petition for the reasons hereto: 

Petitioner contends that there was a denial of his Constitutional 
Right s at time of petitioner's arrest and at petitioner's trial. Petitioner 
prays that this Court apply the policy of the Law as an, "Abundant tenderness 
for the rights secured by our Constitution, " in Criminal Case Lewis v. 
United States, 146 U. S. 370, 370, the public has an interest in his life and 
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liberty, Lewis v. U. S. Supra. 

1. Respondent states that the admissibility of a confession by a motion 
under 28 U. S. C. $2255 in lieu of an appeal. Petitioner alleges that oral 
confession was supposedly given to Police Detective Kralin while Kralin held 
a gun at petitioner's back. Petitioner avers that statements under such 
“third degree" methods were in violation of his Constitutional Rights and 
should not have been allowed in Court as evidence against him, especially 
since Kralin did not deny holding gun at petitioner's back at timeoral 
confession was supposedly given. Written confessions signed by petitioner 
should not have been allowed to be used in Court as evidence against petition- 
er. Said confessions were obtained by police during a twenty-two hour 
period of illegal detention at which time petitioner was denied counsel in 
violation of the Fifth and Sixth Amendments of the Constitution, and Rule 
5(a) of the Federal Rules of Criminal Procedure, promulgated in 1946, 

327 U. S. 821. Also see Watson v. United States, 98 U. S. App. D. C. 231, 
234 F. 2nd 42; McNabb v. United States, 318 U. S. 332 343-344; Mallory 

v. United States, No. 521, October Term of U. S. Supreme Court, 1956, 
decided June 24, 1957. 

2. Respondent states that complaining witness' testimony varied in a 
minor respect between two trials. Court records will show conclusively 
that the variation was not minor, but deliberate perjury with a purpose. 
Complaining witness was aware that a jury would wonder why he waited 
two days after giving petitioner $1, 000. 00 (one thousand dollars) before . 
going to police, and so at petitioner's first trial that he went to a restaurant 
and thought it over for about an hour before going to police..... 

Perjury undiscovered at time of trial is grounds for a Motion §2255. 
For ordinary appeal would be ineffective. (187 F. 2 d 197-198). 

3. It is not the prosecuting attorney's duty to convict defendants, 
but to try them fairly, as the Court of Appeals for the District of Columbia 
has stated in McFarland ¥. United States, 80 U. S. 788, 90 L. Ed. 476; 
150 F. 2d 593, rehearing denied 326 U. S. 788, 90 L. Ed. 476.... Assis- 
tant United States Attorney Caputy used perjured testimony and illegally 


» 
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obtained "confegsions" to gain a conviction against petitioner. 
4. Defendant is not bound by counsel's trial strategy if his counsel 
was ineffective. Petitioner contends that his counsel was not a layman 
and should have been aware that Rule 5(a) of the Federal Rules of Criminal 
Procedure, and the McNabb Doctrine, and violation of petitioner's Con- 
stitutional Rights by police were a barrier against "confessions" being admitted 
as evidence, and raised proper objections. Counsel failedto do so. Variance 
in testimony by complaining witness should have been used by counsel to 
impeach the witness or attack his credibility. Counsel failed to do so. Oral 
"confession" was made at point of gun and for this reason counsel should 
have objected to its being admitted as evidence. He failed to do so. Petition- 
er should not be denied his right to a fair trial because his counsel was inef- 
fective. 
Proof of Service 
I, Harold &. Newman, being first duly sworn on oath, acca ding to 
law, depose and say that I have mailed a copy of the foregoing, postage 
prepaid, to Oliver Gasch, United States Attorney for the District of Colum- 
bia, United States District Courthouse, Washington, D. C. 
/s/ Harold &. Newman 
Subscribed and sworn to before me this 10th day of February, 1958. 
/s/ Charles S. Thompson 
Notary Public 
State of Virginia 
County of Fairfax : oS 
Final Pleading 
Whereas petitioner contends he has raised a substantial question 
of law: And here-to-fore prays that this Honorable Court disregard 
Respondent Opposition, and grant petitioner a fair trial. 
Respectfully submitted, 


/s/ Harold E. Newman 
Petitioner. 
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Subscribed and sworn, to before me this 10th day of February 1958. 


/s/ Charles S. Thompson 
Notary Public 


State of Virginia 
County of Fairfax : © 
[Filed March 3, 1958] 
ORDER 
Upon consideration of defendant's motion to vacate judgment, set 
aside sentence and for the appointment of counsel, it appearing to the 
Court that the files and records herein conclusively show that defendant 
is entitled to no relief, it is by the Court this 28th day of February, 1958, 
ORDERED that said motion to vacate judgment, set aside sentence 
and for the appointment of counsel be and hereby is denied. 
/s/ Bolitha J. Laws 
Chief Judge 


[Filed March 12, 1958] 

Affidavit For Leave To Proceed On Appeal, Order of 3/3/58 

Without Prepayment Of Costs And In Forma Pauperis - 

Comes now Harold E. Newman being first duly sworn on oath ac- 
cording to law, deposes and say that I am the petitioner inthe above 
entitled cause, and in support of my application for leave to proceed 
without prepayment of costs, 

State as follows: | 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to give payment for 
cost of said suit or action. 

3. That I am unable to give security for the same. 


4. That I believe I am entitled to the redress I seek in said suit 
or action. 


5. That my claim of action is taken in good faith, and is not frivolous. 


» 


; 
| 
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= Statements Of The Case 
On the 28th day of February, 1958, this Court handed down an Order 
denying petitioner's Motim to vacate judgment, set aside sentence and far 
" the appointment of counsel, the said Order was signed by Honorable Judge 
Bolitha J. Laws. Petitioner was notified by letter from Clerk's Office 
on the 7th day of March, 1958. With due respect to the Court, petitioner 
feels that said adverse ruling was unfairly made against him and wishes 


. to appeal this Order, and in Forma Pauperis, under which statutory 
provisions petitioner falls, and that he be allowed to prosecute this appeal 
for the following reasons: } 

. 1. Police ignored petitioner's Constitutional Rights by illegally de- 


taining him and not allowing him counsel. 
2. Petitioner believes the was denied a fair trial by ineffectiveness 
of counsel. 
Whereas, petitioner prays that the Court will grant him leave to 
appeal the Order of the Cart in Forma Pauperis. 
Respectfully submitted, 


/s/ Harold E. Newman 
Petitioner 


Subscribed and sworn to me this 10th day of March, 1958. 
/s/. Edward J. Keightley, Jr. 
State of Virginia =: 
: County of Fairfax : * 


[Filed April 15, 1958] 
| ORDER 
= Upon consideration of defendant's application for leave to proceed on 
appeal in forma pauperis from denia] of motion to vacate sentence of Feb- 
ruary 28, 1958 and consideration of the statement of trial counsel to whom 
4 the matter was referred pursuant to Local Criminal Rule 92-A, it appear- 
ing to the Court that said appli cation is frivolous, without merit and not in 
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good faith, it is this 14th day of April, 1958, | 
ORDERED that said application for leave to appeal in forma pauperis 


be and hereby is denied. 


/s/ Bolitha J. Laws 
Chief Judge 


[Filed June 9, 1958] UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. Mis. 1004 
Harold E. Newman, April Term, 1958 
Petitioner, District Court Criminal 
No. 1099-56 
vs. 
United States of America, 
Respondent. 


Before: Edgerton, Chief Judge, Washington and Burger, 
Circuit Judges, in Chambers. 


ORDER 

Upon consideration of the petition for leave to prosecute on appeal 
in forma pauperis, of respondent's opposition and of petitioner's reply, 
it is 

ORDERED by the court that the aforesaid petition be granted and 
that petitioner be, and he is hereby, allowed to proceed on appeal without 
prepayment of costs from the order of the District Court entered herein 
March 3, 1958. cf. Smith v. United States, 88 U. S. App., D. C. 80, Mit- 
Chell v. United States, No. 14,173 (D. C. Cir. April 10, 1958), James v. 
Huff, 80 U. S. App., D. C. 254, United States, ex rel Alvarez v. Murphy, 
246 F. 2d 871 (2d Cir. 1957). 

It is FURTHER ORDERED by the Court that the joint appendix in 
this case be printed at the expense of the United States. 

It is FURTHER ORDERED by the court that Edwin A. Moore, dr., 
Esquire, a member of the Bar of this court be, and he is hereby, appointed 
to represent petitioner on his appeal. 
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It is FURTHER ORDERED by the Court that the record on appeal 
shall be prepared promptly by the Clerk of the District Court and trans- 
mitted to this Court within forty days. 
a Dated: April 5, 1958 
Per Curiam. 
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— QUESTION PRESENTED - 


Whether. the District Court erred in denying 
appeliant's motion to vacate his sentence without consider- 
ing the trial transcript as part of the "files and records 
of the case" and without holding a hearing on the allegation 
that the failure: of appellant's counsel to defend against the 
-introduction in evidence of a coerced oral confession, and 
written confessions obtained during unreasonable delay in 
arraignment constituted a denial of his right to the effec- 


tive assistance of counsel. 
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Whether. the District Court erred in denying 
appeliant!s motion to vacate his sentence without consider- 
ing the trial transcript as part of the "files and records 


of the case" and without, holding a hearing on the allegation 
that the failure: of appellant's counsel to defend against the 


-introduction in evidence of a coerced oral confession, and 


written confessions obtained during unreasonable delay in 
arraignment constituted a denial of his right to the effec- 


tive assistance of counsel. 
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JURISDICTIONAL STATEMENT 


This is an appeal, pursuant to Title 28, Sec- 

tion 1291.of the United States Code (Act of June 25, 1948, 
c. 646, 62 Stat. 929), from the District Court's denial of 
appellant's motion made under Title 28, Section 2255 (act 

of June 25, 1948, c. 646, 62 Stat. 967) of the United States 
Code. The motion was denied without a hearing March 3, 1958 
(J.A. 7A). By order dated June 5, 1958, this Court allowed 
appellant to proceed on appeal in forma pauperis (J.A. 9¥ ). 


STATEMENT OF THE CASE 


Appellant was indicted on October @e, 1956, on 
four counts of housebreaking and eleven counts of robbery. _ 
All the crimes charged in the indictment were alleged to 
have been committed against a@ person with whom the appellant 
had been intimate over a period of seven months and who was 
the sole complaining witness at both of the trials that 
were thereafter held {J.A.a- %), 

Appellant was tried on February 6, 1957, but the 
jury disagreed, and a mistrial was. declared by the District 
Court (J.a. 5” ). At a second trial on March 26, 1959, 
appellant was found guilty on four counts of housebreaking 
and six counts of robbery and was sentenced on May 17, 1957; 
for a term of four to fourteen years (J.A. 79 ). No appeal 
was taken. At both trials appellant was represented by the 


same court-appointed counsel. 


#/ "J.a." references are to the Joint Appendix printed for 
use on this appeal. 
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On January 16, 1958, appellant filed a motion in 
the District Court under 28 U.S.C. § 2255 to nave his 
sentence vacated or, in the alternative, for a new trial 
on the ground, among others, that he lacked effective 
assistance of counsel at trial (J.A.%/ ). This motion 
was denied without hearing on March 3, 1958, in an order 
stating that "it [appeared] to the Court that the files 
and records herein conclusively show that defendant is 
entitled to no relief" (J.A.7A ). On March 12, 1958, 
appellant filed in the District Court a petition for leave 
to appeal in forma pauperis from the denial of the motion 
to vacate sentence, again alleging that he was "denied a 
fair trial by ineffectiveness of counsel" (J.A.9a~73). On 
April 14, 1958, this motion was denied after it had been 
referred pursuant to Rule 92-A of the District Court to 
trial counsel who reported that the appeal presented no 


substantial question (J.A.93 ). Appellant filed in this 


Court on May 2, 1958; a petition for leave to appeal in 


forma pauperis from the District Court's denial of his 
motion to vacate sentence. On June 5, 1958, this Court 
entered an order permitting the appeal (J.A. 7% ). 

Appellant's motion to vacate his sentence rests 
upon the contention that he was denied a constitutional 
right to effective assistance of counsel. In support of 
this claim, appellant alleged in his motion that 

(1) an oral confession "supposedly given by your 
petitioner” at the time of his arrest, and testified to at 
the second trial by one of the arresting officers, was 
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obtained while the officer held appellant "around the neck 
with his left arm, and held a gun against [appellant's] 
back" and 

(2) a series of written confessions introduced in 
evidence resulted from questioning of appellant during 2 
twenty-two hour period of delay in arraignment from the time 
of arrest at around noon on September 25, 1956, to the time 
he was arraigned at 10:00 A.M, September 26, 1956 (J.A. %3 ). 

Relying primarily on these allegations, appellant 
contended that he was not “properly represented" by his 
court-appointed counsel, "who did not raise objections to 
inadmissible evidence . . . or illegal detention" (J.A. 7% ). 
In his "Answer" to the Government's brief in the District 
Court opposing the motion to vacate sentence appellant. 
further urged that his counsel should have been aware that 
confessions obtained during unreasonable delay in arraignment 
or through coercion were inadmissible in evidence and that 
counsel should have objected to the use of such evidence 
(J.A.90-9/). Appellant also alleged in his motion to vacate 
sentence that: 

{1) ‘the complaining witness gave inconsistent. 
testimony at the two trials, 

(2) the prosecutor asked a prejudical question 
which the trial judge did not instruct the jury to disregard, 


(3) most of the character witnesses testifying on 


behalf of the complaining witness were not qualified, and 
(4) appellant was entrapped. 
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STATUTE INVOLVED 


Section 2255 of Title 28, United States Code (Act 
of June 25, 1948, 62 Stet. 967, as amended, 28 U.S.C. §2255) 
provides: 


"A prisoner in custody under sentence of a 
court established by Act of Congress claiming 
the right to be released upon the ground that 
the sentence was imposed in violation of the 
Constitution or laws of the United States, or 
that the court was without jurisdiction to 
impose such sentence, or that the sentence 
was in excess of the maximum authorized by law, 
or is otherwise subject to collateral attack, 
may move the court which imposed the sentence 
to vacate, set aside or correct the sentence. 





"a motion for such relief may be made at 
any time. 


"unless the motion and the files and 
records of the case conclusively show that 
the prisoner is entitled to no relief, the 
court shall cause notice thereof to be served 

upon the United States attorney, grant a 
prompt hearing thereon, determine the issues 
and make findings of fact and conclusions of 
law with respect thereto. If the court finds 
that the judgment was rendered without juris- 
diction, or that the sentence imposed was not 
authorized by law or otherwise open to collat- 
eral attack, or that there has been such a 
denial or infringement of the constitutional 
rights of the prisoner as to render the judg- 
ment vulnerable to collateral attack, the court 
shall vacate and set the judgment aside and 
shall discharge the prisoner or resentence him 
or grant a new trial or correct the sentence 
as may appear appropriate. | 





"A court may entertain and determine such 
motion without requiring the production of the 
prisoner at the hearing. . ! 


“Me sentencing court shall not be re- 
quired to: entertain a second or successive 
motion for similar relief on behalf of the 
same: prisoner.. 


"An appeal may be taken to the court of 
appeals from the order entered on: the motion 
as from a final judgment on application for a 
writ of habeas corpus. 
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"an application for a writ of habeas corpus 
in behalf of a prisoner who is authorized to | 
apply for relief by motion pursuant to this sec- 
tion, shall not be entertained if it appears that 
the applicant has failed to apply for relief, by 
motion, to the court which sentenced him, or that 
such court has denied him relief, unless it also 
appears that the remedy by motion is inadequate or 


ineffective to test the legality of his detention." 


STATEMENT OF. POINTS 


{1} The District Court erred in failing to consider 
the transcript of trial as part of the "files and records of 
the case." | 

(2) The District Court erred in denying, without 
a hearing, appellant's motion to vacate his sentence because 
that motion asserted facts which, if proven, established 
that appellant was denied a constitutional right to effective 


assistance of counsel. 


SUMMARY OF ARGUMENT . 


The District Court should have considered the trial 
transcript as part of the "files and records of the case" in 
passing on appellant's motion to vacate sentence. In alleging, 
as the basis for a claim of ineffective assistance of counsel, 
that trial counsel had failed to defend against the use in 


evidence of a coerced oral confession and written confessions 


obtained by the police during an unreasonable delay in arraign- 


ment, the motion presented a ground for relief which could be 
verified initially only by a review of the trial transcript. 
In failing to consider the transcript under these trou : 
stances, the court below did not follow the decision of this 
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Court in Poole v. United States, 102 App. D.C. 71, 250 F.2d 
396 (1957), which directs district judges to make | use of the 
trial transcript in passing on motions to vacate sentence 
whenever the allegations of a motion make it necessary in 

3 determining whether a petitioner is entitled to relief. 

‘The. trial transcript is now before this| Court as 
part of the record! on appeal. The Court should accordingly 
proceed to decide whether the allegations of the motion to 
vacate sentence, considered in light of the transcript, are 
sufficient as a matter of law to require a hearing on the 
claim of ineffective assistance of counsel at trial. 

If, as is alleged in the motion. and is. supported 
by the transcript, counsel stood by and made no. effort to 
keep from the ‘jury a coerced nat confession. and written 
confessions illegally obtained, appellant was convicted 
without effective assistance of counsel. The confessions 

“were essential to the prosecution's case since the only 


other substantial evidence was the testimony of the com- 


plaining witness which was directly controverted by that 


of appellant. 
7 Authority for granting appellant a hearing on his 

claim is found in the rule declared by this Court in Jones v. 
Huff, 80 App. D.C. 254, 152 F.2d 14 (1945), and recently 
adhered to in Mitchell v. United States, No. 14198, D.C. 
Cir., June 12, 1958. Counsel's alleged ineffectiveness here 
in no way related to considerations of trial tactics such as 
were involved in the latter decision, in which al hearing was 
denied. Rather, appellant's motion claims a total failure 
by trial counsel to protect his interests in circumstances 
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where appellant could not possibly have benefited from 
counsel's failure to defend against the use in evidence 
of the illegally obtained confessions. The hearing to which 
appellant is entitled on his motion will not be concerned 
with what counsel did or did not have in his mind; it will 
not involve the trial judge in an evaluation of counsel's 
trial strategy; it will be directed solely to the factual 
circumstances in which the challenged confessions were 
obtained. | 

The assistance of counsel guaranteed by the Con- 
stitution must be given substantive content. Failure of 
counsel to defend against the very evidence which resulted 
in conviction, where valid grounds of defense were available 
and there were no countervailing considerations of trial 
strategy, falls short of the constitutional guarantee of 
effective assistance of counsel. The cause should be 
remanded with directions that the District Court hold a 
hearing on the allegations of appellant's motion, and take 
such further action as may be appropriate under Section 2255 
of the Judicial Code. | 


ARGUMENT 


ae nee 


I 


The District Court Should Have Considered 
e anscr 8 ° “ile 
and Records 0 e Case ass on . 


ppestian s Motion to Vacate sentence. — 


The allegations of the motion supporting appellant's 


claim of lack of effective assistance of counsel were such 
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that the District Court should have considered the trial 
transcript as part of the "files and records of the case" 
in passing on the motion. 
Section 2255 requires the District Court to hold 
a hearing on claims for relief thereunder "unless the motion 
and the files and records of the case conclusively show that 
the prisoner is entitled to no relief." The court below 
“denied appellant's motion without a hearing and stated, 
using the language of the statute, that "it [appeared] to 
the Court that the files and records herein conclusively 
show that defendant is entitled to no relief" (J.A. 92 ). 
In passing on the motion, the District Court did not examine 
the trial transcript. The transcript was not transcribed 
from the notes of the court reporter until October 27, 1958, 
when it was prepared pursuant to the order of this Court of 
September 12, 1958, 


The motion to vacate sentence alleges as the primary 


grounds for the claim of ineffective assistance of counsel 


that appellant's court-appointed trial counsel had failed 
to defend against the use in evidence of a coerced oral 

| confession and written confessions obtained by the police 
after arrest during an unreasonable delay in arraignment. 
The basis for these claims could be properly determined by 
the District Court only upon an examination of the trial 
transcript. Without the transcript, it could not be known 
whether the allegations of the motion had any substance. 
‘he transcript might have disclosed that in fact ho con- 
fessions were used to convict; or it might have supported 


the allegations of the motion. Whatever the result, the 
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appellant's claims were such that consideration of the. 
transcript was called for by the District Court in passing 
on the motion. The court's failure to do so was clear error. . 
In Poole v. United States, 102 App. D.C. Tl; 
250 F.2d 396 (1957), this court held that district judges 
passing upon motions to vacaté sentence should order the 
court reporter to furnish the court with a transcript of 
such parts of the trial proceedings as appeared pertinent 
in disposing of the motion. In that case, the motion to 
vacate sentence rested on alleged errors committed by the 
trial judge in sentencing the prisoner after conviction. 
There, as here, the judge had stated in his order denying 


the motion to vacate sentence that "the files and records of 


the case conclusively show that defendant is entitled to no 


relief." But Judge Washington; speaking for this Court, 
declared that "essential parts of 'the motion and the files 
and records of the case’ now before us--namely, the tran- 
scripts of the plea and the proceedings in connection with 
the imposition of sentence--were not before the District 
Court." 250 F.2d at 398. “Those transcripts," this Court 
stated, 


“were not prepared and filed in the District 
Court until they were ordered by this court 

to assist it in making appropriate disposition 
of appellant's application to this court for 
Yeave to appeal in forma pauperis from the 


denial of relief under Section 2255. .. - 


Thus, the District Court did not have before 
4t the materials that should, in every case, 
be itheluded in-'the motion and the. files and 
records of the case.' 28 U.S.C. § 2255. With- 


out examination of all of the materials pre- 
scribed by Section 2255 there could be no 
conclusive showing that appellant was en~ 


titled to no relief." 
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Noting that the Court Reporter's Act of 1944, 58)Stat. 5, 
28 U.S.C. § 753, specifically makes transcripts of criminal 
proceedings available at the request of any judge, the 
opinion further advised the District Courts to "feel no 
reluctance, " if the need arises in considering a motion 
under. Section 2255, to order the court ‘reporter to tran- 
scribe the trial proceedings. Id. at 399. Here, the 
allegations of the motion to “vacate sentence clearly 
called for consideration of the trial transcript by the 
District. Court and the court should have ordered it pre- 
pared for use in passing on appellant's motion. 
As in the Poole case, supra, the trial transcript 


has been made available on this appeal by order pf this 


Court and is part of the record on appeal. Although this 


Court could dispose of the appeal by a remand to the 
District Court with directions that the transcript be 
considered, since the transcript and other records of the 
case are now before this Court, it should decide whether 
appellant was entitled to a hearing on his motion to 


vacate his sentence. 








e ct To 
P Proven At A 


The Sixth Amendment guarantees the effective assis- 
tance of counsel. : Glasser v.: United States, 315 U.S. 60, 76 
(1942); cof. Thomas v. District of Columbia, 67 App. D.C. 179; 
90 F.2d 42k, 428 (1937). Appellant's motion to vacate 
sentence charged a lack of effective assistance of counsel 
at trial. Although such a claim is cognizable under 28 U.S.C. 
$ 2255 as a form of collateral attack on a criminal judgment, 
the court below denied appellant's motion without a hearing. 
Under Section 2255, the District Court is required to hold a 
hearing on allegations of the motion "unless the motion and 
the files and records of the case conclusively show that the 
prisoner is entitled to no. relief." ‘The central issue on this 
appeal, therefore, is whether appellant's motion, considered 
together with the “files and records of the case," sufficiently 
alleged a lack of effective assistance of counsel at trial. 

If appellant would be entitled to the relief requested were 
the allegations of his motion as to ineffective assistance of 
counsel substantiated, the District Court erred in denying the 
motion without a hearing. 

The Control. horit » The principles deter- 
mining whether allegations of ineffective assistance of coun- 
sel at trial are sufficient as a matter%to law to require a 
- Wearing were declared by this Court in Diggs v. Welch, 80 
App. D.C. 5, 148 F.2d 667 (1945), certe denied, 325-U.S. 889, 
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and Jones v- Huff, 80 App. D.C. 254, 152 F.2d 1+ (1945). The 


rule announced in these cases, which. involved petitions for 


writs of habeas corpus, is applicable to a claim of ineffec- 


tive assistance of counsel made by motion to vacate sentence 
pursuant to 28 U.S.C. § 2255, and was most recently considered 
by this Court in passing upon such a claim in the case of 
Mitchell v- United States, Noe 14198, D.C. Cir., June 12, 
1958. The claim of ineffective assistance of counsel at 
trial presented in appellant's motion to vacate sentence 
meets the standards set forth by this Court in these deci- 
sions and requires a hearing by the District Court. 

This Court refused to order a hearing in Diggs v- 
Welch, but in Jones v- Huff the allegations as to ineffective 
counsel were held to be sufficient as a matter of law to re- 
quire a hearing. It is of importance to consider the dif- 
ference between the allegations in both cases which resulted 
in the denial of a hearing in the one and the grant. of a hear- 
ing in the other. In Diggs v- Welch the petitioner charged 
that his counsel gave him bad advice, through negligence or 
ignorance, in recommending that the petitioner plead guilty 
to a charge of grand larceny. In Jones v» Huff the petitioner 
alleged that his counsel had failed to object to the admission 
of evidence obtained by coercion and threats, had| refused to 
call witnesses to assist in petitiorer's defense of a forgery 
charge, and had refused to supply a specimen of the petition- 
er's handwriting to a juror who sought it for examination. 
Judge Prettyman, speaking for the Court in Jones V- Huff, 
noted that the allegations of the petition did not. concern 


"mere mistakes of counsel or errors in the course of the trial.! 
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Rather, he said, "if true, they constituted a total failure 
to present the cause of the accused in any fundamental respect." 
152 F.2d at 15. 

The recent decision of this Court on June 12; 1958, 
in Mitchel] v. United States indicates the continuing applica- 
bility of the principles of these earlier decisions in proceed- 
ings under Section 2255. In the Mitchell case, the allegations 
of ineffective assistance of counsel were that counsel at trial 
had "failed to move for acquittal, failed to cross-examine, failed 
to object to hearsay evidence, and failed to object to a z 
patently erroneous charge to the jury.” Slip. Ope, Pe 2. As 
this Court described the motion to vacate sentence, "Mitchell 
has bundled these alleged failures together and contends that, 
taken together and in sum total, they constitute ineffective 
assistance of counsel." Ibid. 

This Court measured Mi ty/ge11's claims by the stan- 
dard of its prior decisions, found them wanting, and accord- 
ingly denied the request for a hearing on the motion to vacate 
sentence. Comparing the allegations supporting the claim of 
ineffective assistance of counsel in Jones v. Huff with those 
in Mitchell, the Court noted the disparity between the two 
and stated of the allegations necessary to require a hearing 
(pe 6): 

"We adhere to the rule we there laid down 

in Jones v. Huff}. We think the term | 
effective assistance’ in the constitutional 


sense cannot be expanded beyond the meaning 
given it in that case." 


a Page references to the Mitchell case cited hereafter are 
o the Slip Opinion. 
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The basis of the Court's decision appears from the finding 
that "all of Mitchell's allegations fall well within the area 
of trial decisions." “Pp. 6, 12. 


Appellant's Lack Of Effective Assistance Of Counsel. 
Appellant's motion alleges that he was denied effective assis- 





tance of counsel in two substantial respects which fall without 
the area of trial decisions, and cannot be ascribed to any per- 
missible choice of trial strategy or tactics. First, it is 
contended that counsel made no objection to the introduction 


in evidence of an oral confession, which if it was made at all, 


resulted from coercion and threatened physical violence. -Sec- 


ondly, the motion to vacate sentence alleges that a series of 
written confessions introduced in evidence were obtained dur- 
ing an unreasonable delay in arraignment of approximately 
twenty-two hours in violation of appellant's rights under 
Federal Rule of Criminal Procedure 5(a) and the rule of McNabb 
v. United States, 318 U.S. 332 (1943). Viewed in the context 
of the evidence that supported appellant's conviction (at a 
second trial), these two allegations of ineffective assistance 
of counsel cannot be summarily dismissed as merely involving 
a lack of expertness in counsel's "method or course in-pre- 
senting the defense" or as being "well within the area of 
trial decisions." Rather, they raise substantial issues that — 
go to the heart of the Government's case against appellant. 
The transcript of trial discloses that the Govern- 
ment relied heavily upon both the written confessions and the 
alleged oral confession to establish appellant's guilt. With- 
out attempting to argue the case on the merits, counsel refers 


the Court to the fact that the evidence against appellant 
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consisted entirely of these confessions and the testimony of 
the complaining witness that appellant was the person who had 
robbed him and broken into his house. The testimony of the 
complaining witness as to. robbery and housebreaking was 
sharply controverted by the appellant. Appellant testified 
on his own behalf that he had not stolen from, or broken into 
the house of, the complaining witness but that the latter had 
invited him there on many occasions and had given him money 
for his participation in homosexual activities (Tr./7A~ 0). 
No other witness testified from personal knowledge as to the 
crimes charged. With the testimony of the complaining witness 
and the appellant so at odds, the jury may well have given con- 
trolling weight to the confessions introduced in evidence. 
Indeed, it is likely that without the confessions the evidence 
would have been insufficient to convict as a matter of law. 

In any event, as this Court recently stated, it is not for 
the court to say that an accused was prejudiced by the use in 
evidence of an illegally obtained confession. It is enough 
that the accused "could have been prejudiced.” Watson v. 
United States, 98 App. D.C. 221, 234 F.2d 42, 48 (1956); cf. 
Hawkins v. United States, Sup. Ct. Slip. Op., pp. 5-7, Novem- 
ber 24, 1958. This appeal accordingly presents not only a 
situation involving one of the factors found in Jones v. Huff 
to constitute ineffective assistance of counsel, counsel's 
failure to object to a coerced confession, but also the fur- 
ther factor of a similar failure to object to other confes- 


sions alleged to have been secured in violation of the defend- 
* 


ant's rights. 


*/ The significance of the written confessions and the alleged 
oral confession in the Government's case against appellant dis- 
tinguishes appellant's claim of ineffective assistance of counsel 
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“Moreover,. the allegations here are given substance 


by the transcript of the trial, which is part of the record 

on this appeal. On both direct and ecross-examination, appellant 
testified that at the time of arrest the police officer who 

later testified as to the oral confession had a "gun at his 

pack" (J.A.4¥464). This testimony by appellant is not contra- 

dicted anywhere in the trial record. While the transcript 

alone does not establish that the alleged oral confession 

was coerced, this testimony sufficiently supports the claim 


in appellant's motion as to his counsel's ineffectiveness 


*/ (Continued) 


from similar claims made in recent decisions of this Court in 
addition to Mitchell v. United States, supra. Thus, in Martin v. 
United States, 101 U.S. App- D.C. 329, ar F.2d 651 (1957),. where 
the appellant claimed ineffective assistance of counsel because 
his trial counsel failed to make a motion to suppress certain 
evidence (narcotics), the Court held the allegation insufficient 
to require a hearing because "it does not appear that: the motion 
could have had a significant effect upon the outcome of the - 
trial." The Court in the Martin case also declared that trial 
counsel may have considered that making the motion to suppress 
would have had an adverse effect on the conduct of the case by 
requiring that appellant admit ownership or possession of the 
narcotics. In Wilkins v. United States, __ App. D.C. __, 25 
F.2d 416 (1958), the Court again noted, in affirming denial of 

a hearing, that trial counsel's failure to object to the intro- 
duction of narcotics alleged to have been seized illegally was 
not of itself an indication of lack of effective counsel since 
appellant's defense at trial might well have been weakened had 
the motion been made. And the decision in Edwards v. United . 
States, Nos. 14172, 14175-76, D.C. Cir., May 9, 1998, although 
involving allegations similar to those in the present proceed- 
ing, is distinguishable for the reason that the appellant there 
pleaded guilty to the charges against him. The Government was 
accordingly not required to present its case and there was no 
indication of the extent to which the alleged violations of the 
appellant's rights were relied upon in securing 4 conviction. 

The recent decision in Marshall v. United States, No. 14604, 

D.C. Cir., November 20, 1958, provides no authority for deny- 

ing appellant a hearing since the allegations in support:-of . 

the claim of ineffective assistance of counsel there were clearly 
insufficient under this Court's prior decisions. In the Marshall 
case it was alleged only that trial counsel failed |to call a 
certain witness and, after the verdict, argued on behalf of both 
the petitioner and a co-defendant as to the sentence to be imposed. 














-17- 


in Serre Seas this issue so as to require a hearing on the 
x 


question. Cf. United States ex. rel. Alvarez v. Murphy, 246 
FP. 2a 871 (2a Cir. 1997), cert. denied, 352 U.S. 955e. 

The allegation in the motion that the written con- 
fessions were obtained during an unreasonable. delay in arraign- 


ment is similarly supported by. the trial, transcript. Aepsant 


1S) 
was arrested at around noon on September. 255 1956K ‘Pe: Perhaps. fully.. 


aware of the insufficiency of. the testimony of. the. complaining 
witness alone, the arresting officers brough appellant. to police 
headquarters for questioning instead of taking him for a pre- 
liminary hearing before @ magistrate. There occurred at police 
headquarters almost six hours of questioning during which ap- 
pellant signed six written confessions that were introduced in 
evidence at trial. Even then appellant was not .arraigned until 
10 a.m. the next day, September 26, 1956 2er——(J Aol 4r)s. 


*/ In testifying at trial, appellant steadfastly denied that. 
he had made the oral’ confession testified to by the arresting 
officer ~Ta.——_;{ J.A.47,62). Appellant's position in this Court 
is that if in fact an oral confession was made, it resulted 
from coercion and threats of physical -injury by ‘the police at 
the time of arrest. In this connection, counsel for appellant 
wishes to advise the Court that appellant will testify at a 
hearing on his motion to vacate sentence, if one is ordered, 
that his trial counsel was aware that the Government had not 
introduced évidence of the oral confession at the first trial, | 
in which ‘the jury failed to agree, but that counsel did not 
seek to establish this serious inconsistency in the Government's. 
case.- Appellant was represented by the same court-appointed 
counsel at bothtrials. Because this point is not made in ap- 
peliant's motion to vacate sentence, it is not urged here as 
a@ basis for requiring a hearing. On remand, however, an amend- 
aoe of the ae to vacate’'sentence in s is would 
ogo tag? e Council v. Clemmer, 83 3 ABRs? D. Ce 2, 165 F.2d 
249, 2 0 (19h7),, Saks dented, 3 338. U.S. : 
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The significance of this delay in arraignment, which 


was clearly “unreasonable” in view of the time of arrest, is 
readily apparent if it is related to appellant's defense at 

the trial. As already noted, appellant's defense was that he 
was being given money by the complaining witness because the 
two were engaged in homosexual activities at the invitation 

and solicitation of the complaining witness. Appellant testi- - 
fied that he signed the written confessions only because he 
feared disclosure of his relations with the complaining witness. 
and the effect the publicity would have upon his family (Tey, 
He testified that he did not realize that he would! be tried for 
a crime and thought the confession Nwould end a natter" 


A. ©3,66-67 
without disclosure of his homosexual behavior (ses ).- There 





can be no question that at a prompt arraignment appellant would 

have been fully advised of his rights to remain silent or deny 
the charges against him, and made aware of their seriousness. 

Above all, he would have been afforded counsel who| certainly 

would have advised him to make a truthful statement of the homo- 
sexual activities. ; | 

Under these.circumstances the delay in arraignment 

of twenty-two hours, six of which were given over to the ques- . 
tioning of appellant, was clearly eeesscnatze and! presented an 
obvious basis for. objection to the admission in evidence of the. 

written confessions. See MeNabb v. United State > 318 U.S. 332: 
(1943); Upshaw v. United States, 335 U.S. 410 (1948); Mallory v. 
nited States, 354% U.S. big (1957); Watson v. United States, 

101 App. D.C. 350, 249 F.2d 106, 108-09 (1957); Watson v. 

United States, 98 App. D.C. 221, 234 F.2d 42 (1956). Indeed , 
the time involved in the questioning of appellant to secure 

the written confessions was comparable to the period of illegal 
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detention in the first Watson case, supra, which was decided 
less than a year before appellant's trial. There, after police 
officers had procured an oral confession from the accused 
during the night, a period which this Court held not to be 
an unreasonable delay in arraignment, the police officers 
continued their questioning and secured written confessions 
at a later time. The delay in arraignment during which these 
written confessions were obtained was from 9 am to 2 pm, a 
time when the police could easily have presented the accused 
for arraignment. This Court found the written confessions 
obtained during this period to be inadmissible in evidence. 
23% F.2d at 47. : , 

As the Supreme Court declared in the Mallory case 
(35% U.S. at 45%): = 3 


"The scheme for initiating a federal 

prosecution is plainly defined. The police 
may not arrest upon mere suspicion but only 
on ‘probable eause.-* The next step in the 
proceeding is to arraign the arrested person 
before a judictal officer as quickly as 
possible so that he may be advised of his rights 
and so that. the issve of probable cause may 
be promptly determined.. The arrested: person 
may, of course, he :*booked' by the police - 
But he is not to be taken to police head- 
quarters in order ta carry out a process of 
inoutry that lends itself, even if not so dée- 
signed, to eliciting damaging statements to 
support the arrest and ultimately his guilt." 

mpnasis aaqed. 


The Court: particularly noted that tthe celay mast not. be of 
a nature to give opportunity for the extraction of a confes- 
sion." Jd. at 455. Here, as in the Mallory case, the appel- 
lant was arrested in the middle of the working day and nO 


possible reason for delay in arraignment other than to seek 


a confession can be presented. The use of. the confessions 
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in evidence was.in obvious violation -of the appellant's rights — 


and should have been. strenuously defended against by counsel: 


at trial. ae 
. While-appellant's motion to vacate sentence ee 
primary reliance upon the failure of counsel at trial to ab- 
ject to the use in evidence of the written confessions and the 
alleged oral confession, appellant has specified other respects’ 
in which he was denied effective assistance of counsel. Hes 
states in particular that counsel failed to impeach the com- Se 
plaining witness or attack his credibility by demonstrating 3 
his inconsistent testimony at the two trials, and failed to 
raise objections as to appellant's entrapment by the arresting 
officers. In addition, appellant alleges that most of: the : 
character witnesses were not qualified and’ that the prosecutor 
asked a prejudicial question which the trial judge did not 
instruct the jury to disregard. (J. #-6%).- | 
These allegations of the motion may not alone require ee 
a hearing to be held on the claim of lack of effective assistance 
of counsel . Nevertheless, the Court should. consider these. Claims. 
together with the more substantial allegations: relating to ee 
counsel's failure to oppose the use in evidence of the confesn: 
sions obtained from appellant by the police. Appellant, it is- 
_ submitted, was denied effective assistance of counsel when. his 
3 counsel failed to object to the introduction of this seriously - oo 
damaging evidence at trial. The additional ee 
‘Pellant's motion may be considered as ectabatshioc = vetien -e 
of ineffective assistance: of counsel » and as: such. support: ‘the - 
primary grounds-upon which his claim rests; 
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detention in the first Watson case, supra, which was decided 


less than a year before appellant's trial. There, after police 
officers had procured an oral confession from the accused 
during the night, a period which this Court held not to be 
an unreasonable delay in arraignment, the police officers 
continued their questioning and secured written confessions 
at a later time. The delay in arraignment during which these 
written confessions were obtained was from 9 am to 2 pm, a 
tine when the police could easily have presented the accused 
for arraignment. This Court found the written confessions 
obtained during this period to be inadmissible in evidence. 
23% F.2d at 47. 

As the Supreme Court declared in the Mallory case 
(35% U.S. at 454): | | 

"The scheme for initiating a federal 

prosecution is plainly defined. The police 

may not arrest upon mere suspicion but only 

on ‘probable eause.-* The next step in the 

proceeding is to arraign the arrested eereon 

before a jfudictal officer as quickly 

possible so that he may be advised ae hts rights 

and so that. the issue of probable cause may 

be promptly determined. The arrested: person 

may, of course, he :*booked' by: the police, - 

But he is not to be taken to police head- 

quarters in order to carry ou a process of 

inoguiry the ends sent even not so de- 

signed, to elicitin ping statements to 

Senne Bo arrest ond attietels bis palit." 

(Emphasis added. 
The Court: particularly noted that the delay mst not be of 
a nature to give opportunity for the extraction of a confes- 
sion." Jd. at +55. Here, as in the Mallory case, the appel- 
lant was arrested in the middle of the working day and no 
possible reason for delay in arraignment other than to seek 


a confession can be presented. The use of- the confessions 
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in evidence was in obvious violation -of the appellant's rights 
and should have been strenuously defended against by counsel 
at trial. 


. While appellant's motion to vacate sentence places 





primary reliance upon the failure of counsel at trial to ob- 


ject to the use in evidence of the written confessions and the 


alleged oral confession, appellant has specified other respects 
in which he was denied effective assistance of counsel. He 
states in particular that counsel failed to impeach the com- 
plaining witness or attack his credibility by demonstrating 
his inconsistent testimony at the two trials, and failed to 
raise objections as to appellant's entrapment by the arresting 
officers. In addition, appellant alleges that most of the 
character witnesses were not qualified and that the prosecutor 
asked a prejudicial question which the trial judge did not | 
instruct the jury to disregard. (J. ft. %).. 
These allegations of the motion may not alone require 
& hearing to be held on the claim of lack of effective assistance 
of counsel Nevertheless, the Court should consider these claims 
together with the more substantial allegations relating to trial 
counsel's failure to oppose the use in evidence of the confes- 
sions obtained from appellant by the police. Appellant, it is 
submitted, was denied effective assistance of counsel when his 
counsel failed to object to the introduction of this seriously 
damaging evidence at trial. The additional allegations of ap- 
pellant's motion may be considered as establishing a pattern 
of ineffective assistance of counsel and as such support the 
primary grounds upon which hig claim rests. 
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Appellant's Motion Rests Upon Counsel $ False ae 
Defend Against a enial of substantial Rights Which 
on a Mere Disagreemen ounsel's actics. 
In its recent opinion in the Mitchell case this 
Court pointed out that the claim of ineffective assistance 
of counsel under Section 2255 is subject to serious abuse. 
It stated cogent reasons for preserving the integrity of 
the appeal process and noted the undesirability of per- 
mitting a convicted person to try his lawyer for decisions 
made in the course of a criminal trial. Nonetheless the 
court recognized, in adhering to the rule laid down in 
Jones v. Huff, that if a person has in fact been convicted 
without the effective assistance of counsel, Section 2255 
grants a remedy. ‘It is submitted that appellant's motion 
presents such a claim, and without retreating from what was 


said in Mitchell, the Court should direct the District Court 


to grant appellant a hearing. 


The allegations of appellant's motion, considered 
together with the trial transcript, are such as to require 
a hearing on the claim of ineffective assistance of counsel 
under any meaningful interpretation of this Court's prior 
decisions. The difficult issue confronting the courts in such 
motions under Section 2255 has always been how to determine 
whether a valid claim of ineffective assistance of counsel 
was presented. As in so many other areas of the law, 
generalizations are of limited utility, and in some instances 
misleading. To inquire as to whether the trial was a 
“mockery” or a “farce,” or whether the convicted person 
“had a trial in any real sense" may supply a rationaliza-~- 
tion for the ultimate conclusion, but it affords little 
assistance in ascertaining the all-important premises for 
that conclusion. Perhaps no helpful generalization can be 
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found, and the guide posts will instead have to be erected 
on a case-by-case basis. However, two somewhat specific 
lines of relevant inquiry suggest themselves which are fully 
in keeping with the broad principles that have been followed 
by this Court in deciding upon the necessity for|a hearing 
on a claim of ineffective assistance of counsel.| How 
important to the conviction was the alleged deprivation of 
rights? What justification, if any, was there for counsel's 
action? | 
Here the claimed ineffective assistance of counsel 
related to issues at trial that were of controlling importance 
in appellant's conviction. The prosecution's case consisted 
of the testimony of a complaining witness and the oral and 
written confessions that have already been described. One 
jury refused to convict. If the confessions were inadmissible, 
as claimed by appellant's motion, he might well be a free man > 
today. This is not a question of failure to cross-examine 
with vigor; or to make a motion for acquittal, or to call 
a character witness. Although even such errors by counsel might 
sometimes critically affect the outcome of a trial, rarely, 
4f ever, could it be determined what had been their effect 
in any given case. ‘But counsel's failure to defend against 
the introduction of illegal confessions at a trial in which 
such evidence appears to have tipped the scales in favor of 
conviction cannot be said to be one of "a vast majority of 
instances [in which] it is impossible to say that another 
course would have produced a different result.) Mitchell 
opinion, p. 11. It cannot be disputed here that counsel's 
ineffectiveness in these circumstances had an important, 
and probably determinative, effect on the outcome of the 
trial. 
As to the second inquiry, if the confessions were 


obtained in the circumstances alleged by appellant, there 


was no justification for counsel's failure to defend against 
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their use in evidence with all the defenses at his command. 
This motion is not an effort to second-guess counsel's 
trial tactics. As this Court pointed out in Mitchell, 
counsel must make numerous decisions in the course of trial 
which involve both advantages and risks for his client. 
But the confessions which were allegedly obtained from 
appellant by illegal means raise no such question of 
strategy or tactics. Everything was to be gained by 
defending against them; nothing could be lost. 

This second inquiry may be viewed in another 
way. A hearing on appellant's motion with respect to the 
confessions would not invoive "a retrospective evaluation 
of trial tactics"; trial counsel would not be required “to 
show the competency of his advocacy"; and the trial judge 
would not be called upon "to judge the validity of the 
trial by appraising defense decisions." Mitchell opinion, 
pp. 10-11. In other words, it would be unnecessary "to 
conduct an investigation of what counsel did or did not have 
in mind” in failing to defend against these confessions. See 
Martin v. United States, 101 App. D.C. 329, eh8 F.2d 641 
(1957). if, as alleged in the motion, the oral confession 
was coerced and the written confessions obtained in violation 
of Rule 5(a) of the Federal Rules of Criminal Procedure, the 
sentence should be vacated. There would be no occasion for 
trial counsel to explain why no effort had been made to 
exclude these confessions; and no occasion for the trial 
judge to pass upon any asserted justification for counsel's 
failure. The issues raised by this motion are issues of 


fact and not questions of trial counsel's judgment or tactics. 


, The Mitchell opinion deals extensively with "trial 
actics," "tactical problems," and “tactical decisions ~ 
made by trial counsel. Basic rights involving protection 
from improper police procedure surely concern more than 
matters of trial tactics. : 
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Only in a limited sense do the foregoing lines of 
inquiry relate to the "quality of the service rendered by 
a trial lawyer." Mitchell opinion, p. 11. And to this 
limited extent the character of the assistance rendered by 
trial counsel must -be critically examined if Section 2255 
is to accomplish 4ts purposes. Otherwise the mere physical 
presence of counsel at trial will be regarded ag effective 
assistance so long as counsel is under no mented disability. 
Counsel need not be called upon to justify "tactical" 
decisions made in the give and take of trial. Such decisions, 
whether supported by logic, intuition or hunch, |should not 
be subject to challenge on a Section 2255 motion. But a 
total failure to protect against the introduction of crucial 


evidence, which cannot be justified in terms ofan accused's 


interests, constitutes ineffective assistance of counsel. 


CONCLUSION 
Appellant's motion, which is corroborated by 
the trial transcript, sufficiently specifies a claim of 
ineffective assistance of counsel at trial which, if sub- 
stantiated at a hearing, would entitle him to relief. The 
order of the District Court denying his motion on the basis 
of the files and records of the case should be reversed. 
The cause should be remanded with directions that a hearing 
be held on the allegations of appellant's motion and for 
such further action as may be aperopr ise under Section 2255 
of the ae Code. 
Respectfully submitted, 
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QUESTION PRESENTED 


Whether a Section 2255 hearing must be held on appellant's 
charge that he was denied the effective assistance of counsel 
because his attorney did not object to the introduction of oral 
and written confessions, where the record shows that the con- 
fessions were voluntarily given immediately after arrest, and 
where the factual allegations in the motion to vacate sentence 
do not contradict the record? 


(T) 





Counterstatement of the Case ) 
Statute Involved 


Argument: 

- I, The District Court Correctly Denied The Motion To Vacate. 
Sentence Without Holding A Hearing Since The Files And 
Record Of The Case Show Conclusively That Appellant Is 
Entitled To No Relief é 

A. Since Appellant’s Motion Fails To Allege Facts Which 
‘Would Require His Confessions To Be Excluded, 
His Claim That Counsel Was Ineffective In Failing 
To Object To Their Introduction Into Evidence Is 
Witbout Merit ; 

B. Had A Direct Appeal Been Taken, This Court Would 
Have Rejected Appellant’s Contention That It Was 
Error To Admit The Confessions Into Evidence___. 

C. Section 2255 Does Not Require The Trial Court To 
Make A Judicial Evaluation Of -The Suslity; Of 
Defense Counsel 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 22, 1956, appellant was indicted on four counts 
of housebreaking and seven counts of robbery (22 D. C. C, 
1801, 22 D. C. C. 2901, 1951) (J. A. 2-4). He was charged 
with breaking into the home of an elderly retired patent ex- 
aminer on four separate occasions, and with robbing him seven 
different times. 

Ernest T. Coleman, Esq., was appointed by the District 
Court to represent appellant. His first trial, on February 6, 
1957, resulted in a hung jury (J. A. 5). He was-retried on 
March 26, 1957, and was found not guilty on Count Eight, and 
guilty on the remaining counts. Sentence of four to fourteen 
years was imposed by Chief Judge Laws on May 17,.1957 
(J. A.79). No appeal was taken or sought. 

Eight months after sentence had been imposed appellant 
filed a motion, under 28 U. S. C. § 2255, to vacate sentence 
(J. A. 81-86). He alleged that he was arrested at 11:55 a. m, 
and was not arraigned until 10 a. m. the following day, and 


(1) 
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that during this period of detention he signed written confes- 
sions, which were improperly used in evidence. He alleged 
also that an oral confession, obtained by @ police officer who 
held a gun against his back and was physically restraining him, 
should not have been used against him. He concluded that 
he was denied adequate representation by counsel because his 
attorney did not object to the admissibility of these confes- 
sions (J. A. 81-86).* . 

The motion was denied by the court below, “it appear- 
ing * * * that the files and records herein conclusively show 
that defendant is entitled to no relief * * *” (J. A. 92). 

On June 5, 1958, this Court allowed appellant to proceed 
on appeal in forma pauperis and appointed counsel to represent 
him. Subsequently, appointed counsel sought and was granted 
Jeave to withdraw from the case and new counsel was ap- 
pointed.? A motion was filed by appellant for preparation of a 
transcript of the trial proceedings at Government expense. 
The motion was granted, and the full trial transcript is con- 
tained in the record on appeal. _ 

The complaining witness, Seth E. Braggins, described in 
great detail a series of robberies and housebreakings perpe- 
trated by appellant on him over a period of months. His 
‘entire testimony is contained in the transcript of the trial 
proceedings but only those portions bearing on the confes- 
‘sions are reproduced in the Joint Appendix. Mr. Braggins had 
reported a number .of housebreakings and ‘robberies to the 
‘police (J. A. 10-12) and Detective Herman Zanger was as- 
signed to investigate the case.. Mr. Braggins finally moved 
out of his home after the September 3 and 4 offenses were 
committed (J. A. 12). Detective Zanger, working with his 
partner Detective Krabling, “planted-the premises” during 
‘the week beginning September, 15. They would go to Mr. 

>Other allegations, not pressed od appeal, are dealt with at p. 14, infra. 
_ -*Before permitting counsel to Withdraw the court directed him to file 
_ @- memorandum: stating whether he believed: any- of four cases cited by.the 
Court, were pertinent to the-issues. sought to be raised, and, in effect, asked 
“im t6 feconsider his request to withdraw. - Counsel responded by re- 
" dewliig his request to withdraw &nd indicated his belief that Mitchel v. 
| United, States, infra, controled. Thé Court permitted him to withdraw, 
and appointed present counsel. 
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Braggin’s home at about 10 p. m. and remain there until 
2 a. m. in the morning (J. A. 12). Shortly after this pro- 
cedure was discontinued, Mr. Braggins, on September 24, 
called Detective Zanger and reported a new complaint (J. A. 
13). Later that night appellant called Mr. Braggins, want- 
ing to know whether he had notified the police (J. A. 6). In 
the presence of police officers and pursuant to their instruc- 
tions, Mr. Braggins promised to give appellant $500 if he 
would promise never to bother him again. A meeting was 
arranged for at the Riggs National Bank for the following 
day. Appellant appeared, took an envelope from Mr. Brag- 
gins, and then was captured by Detective Krahling, who had 
been waiting nearby (J. A. 7, 16). Detective Zanger was also 
on the scene, and observed appellant follow Mr. Braggins 
after he left the bank. He assisted Detective Krahling in 
apprehending appellant (J. A. 17). . ne 


(A) The Oral Confession 


Detective Krahling testified that the first words spoken by 
appellant immediately upon his arrest were: “T knew I was 
going to get caught. I knew there was something funny. I 
robbed him.” And when asked how many times, appellant 
replied “Several times”. (J. A. 24, 37-38). The trial court 
questioned the police officer in substantial detail with respect 
to these inculpatory statements (J. A. 37-38). The same 
officer testified that he overheard appellant tell his girl friend, 
whom he was talking to on the day of his arrest, “I am going 
to be in jail for a, long time. Forget about me and stay with 
your husband” (J. A. 71). Appellant testified that he could 
not recall making any statement immediately upon his,arrest. 
He stated that he was very nervous, and that one of the offi- 
cers held a gun at his back (J. A. 49, 62). . 

(B) The Written Confessions — 


Six written confessions, signed by appellant, were received 
into, evidence as Government Exhibits Nos. 2, 3, 4,-5, 6, and. 7 
(J. A. 28)... They are set forth verbatim.in the Joint Appendix 
at pp. 28-37, and the original documents are contained in the 
record on appeal. The confessions were all taken on Septem- 
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ber 25, 1956, the day of appellant’s arrest. The hours dictation 
of ‘the confessions began and was completed, recorded on each 
statement, are as follows: the first—12:55 p. m. to 1:04 p. m.; 
the second—1:16 p. m. to 1:31 p. m.; the third—1:52 p. m. 
to 2:20 p. m.; the fourth—3:08 p. m. to 2:23 p. m.; the fifth— 
3:45 p. m. to 4:19 p. m.; the sixth—5:15 p. m. to 5:45 p. m 
Prefacing each confession there is a statement advising appel- 
lant of the crime charged, as well as the following paragraph: 
“You now are requested to make a statement of the facts in 
this case to the best of your knowledge. However, you are 
advised that you are not compelled to make a statement; and 
not promised anything for making one; and do so of your 
own free will. If necessary, the statement you make will be 
used against you in Court. Having been so advised, are you 
willing to make a statement?” The reply by appellant in each 
instance is “Yes”. His initials appear next to his reply and 
next to each corrected typographical error (J. A. 27). 

'The confessions were given shortly after appellant was ar- 
rested at the Robbery Squad office in the presence of Mr. 
Braggins, Detective Zander, and Detective Krahling (J. A. 8, 
18). The arrest took place at around noon, and the four men 
arrived at headquarters within the next half hour (J. A. 83, 17 ). 
Preparation of the written statements commenced immedi- 
ately. Detective Krahling testified that the first thing appel- 
lant said upon arrival at the Robbery Squad was “TI am sorry 
I'done it. I want to get it off my chest” (J. A. 41). He 
indicated that he wanted to plead guilty the next day, and 
told the police officers that, although he was sorry he did it, 
he “knew if I scared him bad enough I could get the money” 
(J. A. 42). 

‘Each statement was read by appellant before affixing his 
signature, and the language and phraseology contained in the 
statements are appellant’s own (J. A. 19, 27). Mr. Braggins 
and both police officers also testified that the statements were 
given freely and voluntarily by appellant, that there were no 
threats or inducements of any kind, that no promises were 
made to appellant in return for the statements, and that ap- 
pellant read all the statements before he signed them (J. A. 
9, 18, 25-27). Appellant testified that he read the confessions 
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before he signed. them, that no threats were made, that no 
promises were made, and that he was not treated unkindly 
(J. A. 65-66). He also admitted that before signing the 
statements he read the introductory paragraphs therein advis- 
ing him that. he was not compelled to make a statement, and 
that. he understood the meaning of those words (J. A. 65-66). 
He conceded that the initials on the statements, as well as 
the signatures, were his (J. A. 66). However, he denied. that 
the statements he signed were true, explaining that he signed 
them in order to get the whole matter over with (J. A. 66). He 
did not tell the police of the defense he subsequently presented 
to the jury, at his trial, namely that he had not robbed. Mr. 
Braggins, but was being paid by Mr. Braggins to commit 
homosexual acts (J. A. 63). He explained that he was ashamed 
to admit these facts to the police, and that the first person he 
told was his girl friend, who came to see him in jail (J. A. 63). 
He admitted prior convictions for assault and larceny in 1954 
and for forgery and larceny in 1953 (J. A. 67-68). 


STATUTE INVOLVED 


Title 28 U. S. C. §2255 provides, in pertinent part: 
Federal custody; remedies on motion attacking sentence.— 
A prisoner in custody under sentence of a court established by 
Act of Congress claiming the right to be released upon the 
ground that the sentence was imposed in violation of the Con- 
stitution or laws of the United States, or that the court. was 
suthorized by law, or is otherwise subject to collateral attack, 
without jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum may move the court. 
which imposed the sentence to vacate, set aside or correct the 
sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and. records of the ‘case con- 
clusively show. that the prisoner is entitled to no relief, the 
court shall cause notice thereof to be served upon the United 
States attorney, grant a prompt hearing thereon, determine the 
issues and make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment was: 
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rendered without jurisdiction, or that the sentence imposed 
was not authorized by law or otherwise open to collateral at- 
tack, or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the judg- 
ment vulnerable to collateral attack, the court shall vacate and 
set the judgment aside and shall discharge the prisoner or re- 
sentence him or grant a new trial or correct the sentence as may 
appear appropriate. 

A court may entertain and determine such motion without 
requiring the production of the prisoner at the hearing. 

The sentencing court shall not be required to entertain @ 
second or successive motion for similar relief on behalf of the 
same prisoner. 

' An appeal may be taken to the court of appeals from the 
order entered on the motion as from a final judgment on ap- 
plication for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf of a 
prisoner who is authorized to apply for relief by motion pur- 
guant to this section, shall not be entertained if it appears that 
the applicant has failed to apply for relief, by motion, to the 
court which sentenced him, or that such court has denied him 
relief, unless it also appears that the remedy by motion is in- 
adequate or ineffective to test the legality of his detention. 


SUMMARY OF ARGUMENT 


The District Court denied appellant’s motion to vacate sen- 
tence without holding a hearing or ordering the preparation of 
a trial transcript. The motion alleged that appellant was de- 
nied the effective assistance of counsel because his attorney 
did not object to the admission of oral and written confessions. 
Appellant assigns as error the failure of the District Court to 
order a transcript or hold a hearing. 

1. No hearing necessary. No hearing was necessary for 
the motion, on its face, did not state grounds for relief. The 
facts alleged do not show confessions that could have been sup- 
pressed under the McN. abb-Mallory doctrine. Hence, trial 
counsel’s failure to urge a pointless objection at trial could not 
have constituted ineffective assistance of counsel. In any 
event, as this Court has said over and over again, Section 2255 
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is not to be utilized for the purpose of securing a judicial eval- 
uation of trial counsel’s professional skill. Appellant seeks 
no more and no less. 

2. No transcript necessary. It is unnecessary for the trial 
court to order the preparation of a trial transcript in passing 
on @ motion to vacate sentence if the motion fails to allege facts 
which, if true, would warrant relief. Such is the case here. In 
any event, this Court has ordered the preparation of the trial 
transcript, and both parties to the appeal urge the Court to 
consider it in disposing of the case. The transcript demon- 
strates beyond any doubt that the confessions were admissible 
and that trial counsel rendered at least adequate representa- 


tion. 
ARGUMENT 


I. The District Court correctly denied the motion to vacate 
sentence without holding a hearing since the files and record 
of the case show conclusively that appellant is entitled to 
no relief 

A. Since appellant’s motion fails to allege facts which would require his 
confessions to be excluded, his claim that counsel was ineffective in 
failing to object to their introduction into evidence is without merit 
Appellant urges that trial counsel’s failure to object to the 

admission into evidence of confessions which could have been 

excluded under the McNabb-Mallory doctrine constituted 
ineffective assistance of counsel. He argues, therefore, that 
the trial court was required to consider the transcript of trial 
proceedings in passing on the motion (Argument I), and that 

a hearing was necessary (Argument II). 

The record, however, plainly establishes that the confes- 
sions were in fact admissible, even under the Mallory stand- 
ard which was established after the trial. Hence, counsel’s 
failure to make a pointless objection is consistent with effec- 
tive representation. Cf. Wilkins v. United States,——U. S. 
App. D. C.—, 258 F. 2d 416 (1958) and Martin v. United 
States, 101 U.S. App. D. C. 329, 330, 248 F. 2d 651, 652 (1957). 
In both these cases the Court held that an allegation of in- 
effective representation based on counsel’s failure to file a 
motion to suppress evidence was insufficient to require 
a hearing. The Court noted in the latter case that counsel “may 
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have thought that the seizure was proper and that the motion 
would properly have been denied.” 

Section 2255 does not require the trial court to hold a hear- 
ing unless the allegations in the motion, if proved, would. be 
grounds for relief. Since the attack made upon trial counsel 
fails to aver such facts which might require the sentence to 
be vacated, the District Court properly denied the motion 
without holding a hearing and without ordering the prepara- 
tion of a trial transcript from the stenographic notes. 
Mitchell v. United States——U. S. App. D. C—, — 
F. 2d ——, cert. denied, —— U. S. ——, October 13, 1958.° 

'Appellant’s allegations in his motion to vacate sentence do 
not constitute a prima facie showing of confessions unlaw- 
fully obtained. The written confessions, appellant stated, 
were obtained during a twenty-four hour period of illegal de- 
tention (J. A. 83). However, he does not state when, during 
that twenty-four hour period, the confessions were given. 
Nor does he state that the confessions were the product of 
any inquiry by the police officers. And there is not the 
slightest suggestion of coercion or trickery. It is well settled 
that a confession is not to be excluded solely because it was 
given during a period prior to arraignment and after arrest. 
As stated by the Supreme Court in McNabb v. United States, 
318 U. S. 332, 346 (1943) “[t]he mere fact that a confession 
was made while in the custody of the police does not render 
it inadmissible.’ Appellant’s allegation, that the confes- 
sions were made while in police custody, cannot serve as @ 
basis for exclusion. 

Viewing the allegations in light of the files and records of 
the case, it is apparent that the confessions were not inadmis- 


| seme Mitchell case specifically states that, in circumstances like these 
where the allegations, even if true, would not require relief, a transcript 
need not be prepared. Poole v. United States, 102 U. S. App. D. C. 71, 
250 F. 2d 396 (1957), cited by appellant (Brief, p. 8) is not to the con- 
trary. In any event, the transcript of trial proceedings has been prepared 
pursuant to appellant’s request, and demonstrates beyond any possible 
doubt that the motion to vacate sentence alleges no basis for relief. 
Hence, if the District Court erred in not ordering a trial transcript pre- 
pared, such error could not have been prejudicial. The Government en- 
dorses appellant’s request (Br., p. 10) that the trial transcript be utilized 
by this Court in passing on the issues raised. 
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sible. A fortiori, the charge of ineffective assistance of counsel 
bottomed on the claim that counsel should have objected to 
their introduction, is wholly without merit. Appellant him- 
self places his arrest at around noon. Noted on the confessions, 
which are part of the records of the District Court since they 
were received into evidence, are the hours dictation of the 
statements began and was completed. Appellant began the 
first confession at 12:55, about one hour after his appre- 
hension. Allowing for transportation time from the place of 
arrest to police headquarters, the total lapse of time between 
arrival at the police station and the giving of the first confes- 
sion was little more than minutes. Appellant’s motion to 
vacate sentence does not allege to the contrary. In his motion 
he says that he was arrested at 11:55 a. m. and not arraigned 
until the following morning, and that he confessed during that 
period. 

The oral admission, described by appellant as having been 
made while Detective Krahling held a gun against his back (J. 
A. 83, 90, 91), obviously has reference to the spontaneous ut- 
terances of appellant at the time of his capture. See J. A. 
49, paragraph three, and J. A. 83. There is not now and never 
has been a rule excluding inculpatory statements made im- 
mediately upon arrest, especially when the statement is not 
given in response to an inquiry by the arresting officer but is 
gratuitously volunteered. Appellant does not allege that 
physical force was used for the purpose of obtaining a con- 
fession. Plainly, the gun here was legitimately employed for 
the purpose of executing an arrest. There is absolutely 
nothing in the transcript to suggest that these admissions were 
coerced. This point appears to be conceded by appellant 
(Br., p. 16). 

The decisions of the Supreme Court interpreting Rule 5 (a) 
in existence at the time of the trial certainly afford no 
basis for exclusion of the written or oral confessions. Ap- 
pellant cites McNabb v. United States, 318 U. S. 382 (1943), 
Upshaw v. United States, 335 U. S. 410 (1948), and Mallory v. 
United States, 354 U. S. 449 (1957) (Brief for appellant, p. 
18). Unless trial counsel: was endowed with clairvoyant 
powers he could not be expected to appreciate the significance 
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of Mallory. And McNabb affords no help to appellant for it 
condemns “inexcusable detention for the purpose of extracting 
evidence from an accused, and the successful extraction of such 
inculpatory statements by continuous questioning for many 
hours under psychological pressure.” United States v- 
Mitchell, 322 U. S. 65, 67 (1944). Such facts are not alleged 
in appellant’s motion, and the record demonstrates their ab- 
sence. Nor does Upshaw lend support to appellant’s position. 
There it was conceded that the purpose of a thirty hour illegal 
detention, preceded by an illegal arrest, was to secure a confes- 
sion. Here we do not have a claim of illegal arrest, or of an 
extended detention for the purpose of securing confessions. 
Even under Mallory, which has no bearing on counsel’s skill 
since it came down after the trial, the confession would not be 
excluded.* In H eideman v. United States,——U. S. App. D. 
c—, — F. 2d-——(1958) this Court approved brief 
questioning preliminary to ordinary and necessary police ad- 
ministrative procedures. See also Porter v. United States, 
U. S. App. D. C-—-, 258 F. 2d 685 (1958) and Metoyer v. 
United States, 102 U.S. App. D. C. 62, 250 F. 2d 30 (1957). 
B. Had a direct appeal been taken, this court would have rejected appel- 
lant’s contention that it was error to admit the confessions into 
evidence 
| Had appellant appealed directly from his convictions and 
assigned as error the introduction of these confessions, he 
would be no better off than he is now. See Washington Vv. 
United States, —— U. S. App. D. C. ——, 258 F. 2d 696 
(1958) ; Gilliam v. United States, —— U.S. App. D. Cc. —-, 
257 F. 2d 185 (1958) ; Blackshear v. United States, 102 U. S. 
App. D. C. 289, 252 F. 2d 853 (1958); Perry v. United States, 
102 U.S. App. D. C. 315, 253 F. 2d 337, cert. denied, 356 U.S. 
941 (1958); Lawson v. United States, 101, U. S. App. D. C. 
332, 248 F. 2d 6 54 (1957). In these cases this Court refused 
to consider a Mallory-Rule 5 (a) argument because no such 
‘objection had been made at trial. The position advance by 
appellant would require all these convictions to be set aside 


—_—_— , 
_, Sit is well established that subsequent changes in substantive law are 
not grounds for relief under habeas corpus or Section 2255. ; Sunal v. 
Large, 332, U. S. 174 (1947) ; United ‘States v. Gandia, 255 F. 20 454 (2nd 
Cir. 1958). 
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on the ground that trial counsel had been ineffective. How- 
ever, in none of these cases did the Court find plain error 
under Rule 52 (b) in the introduction of the confession, or in 
the failure of trial counsel to make appropriate objection at 
trial. Surely, if reversal could not be obtained on direct ap- 
peal, no relief is available under the far more limited remedy 
provided for in Section 2255. In Washington v. United States, 
supra, the Court said: 

“A third ground for reversal is the admission of evi- 
dence of a confession of the prisoner between arrest and 
appearance before a magistrate. The arrest took place 
at about 12:05 a. m., and he was taken to Police Head- 
quarters, Narcotics Squad. Shortly after arrival, the 
arresting officers asked him about the charge of selling 
narcotics. After some twenty minutes he admitted the 
sale and offered to disclose the identity of his vendor. 
No objection was made to the admission of his state- 
ment and there was uncontradicted evidence by police 
observers of the facts of the actual sale. The accused 
was promptly taken before a magistrate the following 
morning. 

Under the circumstances of this case, we do not think 
there can be error in the admission of the appellant’s 
statement to the police. [footnote omitted.] 

_An important distinction is immediately noticed. In the 
Washington case the confession came only after twenty 
minutes of questioning. In this case there would be less cause 
for reversal since the transcript of the trial proceedings shows. 
no questioning period whatever. 

As pointed out above, the oral admission was made by ap- 
pellant immediately upon his capture, and preparation of the 
written confessions, which were volunteered, began within 
minutes after arrival at the police station. Therefore, even: 
assuming trial counsel had taken an appeal after making ap- 
propriate objections, it is clear that reversal would not have 
been won. Heideman v. United States, supra; Perry v. United 
States, supra; Porter v. United States, supra. Metoyer and 
Heideman clearly set forth the right and duty of the police to 
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make “some pertinent and definitive inquiry before” arraign- 
ment. And Perry and Porter stand firmly for the proposition 
that admissions are not rendered excludable because of subse- 
quent illegal detention. See also United States v. M' itchell, 322 
U.S. 65 (1944). As stated in Perry v. United States, supra, 
“there was no unnecessary delay, prior to the statements, in 
taking appellant before a committing magistrate in accordance 
with Rule 5 (a) of the F. R. Crim. P.”* Certainly, the time 
consumed in listening to appellant confess and in reducing his 
admissions to writing does not constitute unnecessary delay. 

Metoyer v. United States, supra. 

"In this case, unlike the Perry case, there was no unreasonable 
delay in arraignment. The entire afternoon of the day ap- 
pellant was arrested was taken up in preparing the six confes- 
sions. The following morning appellant was promptly ar- 
raigned. Rule 5 (a) was in no way violated. Porter v. United 
States, supra; Washington v. United States, supra. 


¢ Section 2255 does not require the trial court to make a judicial evalua- 
tion of the quality of defense counsel 


Appellant of course is not before this Court on direct appeal, 
but on collateral attack. As shown above, he would have no 
remedy on direct appeal; surely, he has none now. It has been 
consistently held that one may not object to the use in evidence 
of an illegally obtained confession by way of habeas corpus 
or Section 2255. Smith v. United States, 88 U.S. App. D. C. 
80, 187 F. 2d 192, cert. denied, 341 U. S. 927 (1950) ; Newman 
v. United States, 87 U. S. App. D. C. 419, 184 F. 2d 275 (1950), 
cert. denied, 340 U.S. 921 (1951); Eury v. Huff, 79 U.S. App. 
D.C. 289, 146 F. 2d 17 (1944) (habeas corpus) ; Miller v. Hiatt, 
141 F. 2d 690 (3rd Cir. 1944) (habeas corpus); Young v. San- 
ford, 147 F. 2d 1007 (5th Cir.), cert. denied, 325 U. S. 886 
(1945) ; Burall v. Johnson, 134 F. 2d 614 (9th Cir.), cert. de- 
nied, 319 U. S. 768 (1942) (habeas corpus) ; Cash-v. Huff, 142 
F. 2d 60 (4th Cir.), cert. denied, 323 U.S. 747 (1944) (habeas 
corpus). 

Appellant seeks to circumvent the formidable barrier pre- 
sented by these cases by the often used allegation that his. 


*102 U. 8. App. D. C. at $16, 253 F. 2d at 338. 
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constitutional right to counsel was denied him because his at- 
torney failed to object to the introduction of the confessions 
into evidence. This “back-door” approach is not novel, and, 
fer good reason, apparently has never been successful. In 
Edwards v: United States, —— U.S. App. D. C.——, 256 F. 2d 
707, 709.(1958) this Court wrote: 


But there was much counsel might have done, appel- 
lant now tells us. Counsel might have argued the 
illegality of the arrest and moved to suppress evidence 
obtained by illegal search and seizure, and illegal con- 
fessions.. We agree that counsel might have done these 
things, and perhaps, guided by hindsight, other things; 
but we do not agree that failure to do so was such in- 
effective ‘assistance of counsel as to warrant.a new trial. 
(footnote omitted) 


In the Edwards case the Court cited and adhered to the 
standards set forth in Diggs v. Welch, 80 U. S. App. D. C. 5, 
148 F. 2d 667, cert. denied, 325 U. S. 889 (1945). In that 
historic case, which appears to have been consistently fol- 
lowed by this and every other jurisdiction,® it was held that 


where the defendant did in fact have representation, he must 
show circumstances that would shock the conscience of the 
court and render the proceedings a farce and a mocker of 
justice. Through Judge Arnold the Court stated that the 
Sixth Amendment’s requirement of counsel was satisfied once 
competent counsel was appointed, and, the Court presumed, 
the trial judge would not appoint incompetent counsel. 
Only by way of the, due process clause of the Fifth Amend- 


“See, e. g., Edwards v. United States, supra, Mitchell v. United States, 
infra, Adams v. United States, 95 U. S. App. D. C. 354, 222 F. 2d 45 (1955) ; 
Hall v. United States, 98 U. S. App. D. C. 341, 235 F. 2d 838, cert. denied, 
852 U. S. 986 (1956) ; Sanchez v. United States, 256 F. 2d 73 (1st Cir 
1958) ; Moore v. United States, 95 U. S. App. D. C. 92, 220 F. 2d 198 
(1955) ; United States v. Wight, 176 F. 2d 376 (2nd Cir. 1949); Pelley 
v. United States, 214 F. 2d 597 (7th Cir. 1954), cert. denied, 348 U. 8. 
915 (1955) ; Taylor v. United States, 238 F. 2d 409 (9th Cir. 1956), cert. 
denied, 353 U. S. 988 (1957); Carvell v. United States, 173 F. 2d 348 
(4th Cir. 1949). 
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ment, the opinion reasons, may the issue of ineffective assis- 
tance beraised. ‘The Court said: 


[The] absence of effective representation by counsel 
must be strictly construed. It must mean representa- 
tion so lacking in competence that it becomes the duty 
of the court or of the prosecution to observe it and to 
correct it. We do not believe that allegations even 
of serious mistakes on the part of an attorney are 

| ground for habeas corpus standing alone. [80 U. S. 
! App. D. C. at 8, 148 F. 2d at 670.] 


‘The present vitality of Diggs v. Welch was recently dem- 
onstrated when this Court decisively rejected a vigorous plea _ 
for its reversal. Mitchell v. United States, —— U. S_App. 
D. C. —, — F. 2d —— (1958).- Certiorari was denied by 
the Supreme Court on October 13, 1958. 

In terms that could not be plainer the Court stated that 
it would not undertake an appraisal of the quality of defense 
counsel, nor would it impose that function upon the trial courts. 
In total disregard of Mitchell appellant asks this Court to 
make that very appraisal. However, as stated in Mitchell: 
“bad judgment, or even good but erroneous judgment, may. 
result in adverse effects. These are simple facts of trial; they 
are not justiciable issues”.” 

‘There is no attempt to show that appellant’s trial was 4 
farce and a mockery of justice or that it did not meet minimal 
due process standards. The transcript of the trial proceed- 
ings forecloses such argument. The fact that appellant’s first 
trial resulted in a hung jury, and that he was acquitted of 
ne count in the second trial, is strong evidence that counsel 
did in fact provide adequate and diligent representation. 


tgeveral other allegations are made by appellant in support of his 
claim that counsel was ineffective. Appellant’s brief places little em- 
phasis on these claims (Br., p. 20) and seems to concede that such allega- 
tions, alone, would not require a hearing. It is apparent that the charges 
made against trial counsel, if explored, would require “a retrospective 
evaluation of trial tactics [which] is, generally speaking, impossible.” 
Mitchell v. United States, supra, slip op., D. 10-11. In any event, the 
elaims are meritless on their face, and receive no support at all from 
the record. In his brief appellant makes no attempt to demonstrate their 
worth. 
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This is not a case where there existed a conflict of interests 
between co-defendants represented by one counsel, Glasser 
v. United States, 315 U. S. 60 (1942), or one in which the 
defendant did not have a trial in any real sense, Jones V. 
Huff, 80 U. S. App. D. C. 254, 152 F. 2d 14 (1954), or one in 
which government agents eavesdropped on defendant’s con- 
sultations with her attorney, Coplon v. United States, 89 
U. S. App. D. C. 103, 191 F. 2d 749 (1951). Rather, this 
is but another in the seemingly endless stream of cases tend- 
ing to prove the axiom set forth in M itchell v. United States, 
supra, “ * * * that convicted felons almost unanimously 
relish the prospect of putting to public judicial test the com- 
petence of their erstwhile defenders.” 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Outver GascH 
United States Attorney. 
Cari W. BELCHER 
Louis M. Kaptan 
Assistant United States Attorneys. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


HAROLD E. NEWMAN, 
Appellant. 
v. No. 14774 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM JUDGMENT OF THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Appellant's conviction can be directly attributed 
to an oral confession and six written confessions which were 
received in evidence without objection from his counsel. The 
motion to vacate sentence, which the District Judge denied 
without a hearing, asserts that (1) the oral confession was 
made while a police officer held his arm around appellant's 


neck and a gun at his back and (2) the written confessions 


were obtained from appellant by police officers by interroga- 


tion during a twenty-two hour period between arrest and 
arraignment. The transcript of the trial, which the District 
Judge did not consult, establishes the second of these claims 
and corroborates in part the claim that the oral confession 
was coerced. Moreover, it discloses beyond any question that 
appellant's counsel made no effort to have any of the con- 


fessions excluded. 
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(1) Appellant's claim that he has been convicted 


without effective assistance of counsel is neither frivolous 
nor insubstantial. It satisfies the standards established 

by the three leading decisions of this Court. The motion 
rests upon a failure by counsel to assert valid defenses 
against the most damaging evidence adduced against appellant. 
Moreover, the defense was one as to which appellant was com- 
pletely in the hands of his counsel. In a recent |case heavily 
relied upon by appellee, this Court found an allegation of 
ineffective assistance of counsel insufficient, saying: 


"Tt must be realized that this is not a 
case in which proof of guilt depended upon a 
trial. In such cases, the accused usually 
relies to a great extent on counsel to con- 
duct an effective defense, because the accused 
does not know enough of the law to do so him~ 
self. While the accused may have to take the 
consequences of a poor defense, he may at 
least say the fault was not his own. But this 
is not so when he pleads guilty. Here the 
deed is his own; here there are not the baf- 
fling complexities which require a lawyer 
for illumination . ..." Edwards v. unsted 
States, App. D.C. 250 F.2d ’ 
709 (1958). aa 


This most certainly is a case where "baffling complexities” 





required a lawyer for illumination. The confessions which 
convicted appellant raised complicated questions of eriminal 
procedure and evidence which required the specialized skill 
of counsel. Appellant's motion challenges not the skill 
with which his counsel did deal with these confessions, but 
rather the latter's failure to deal with them at all. 


*/ Diggs v. Welch, 80 App. D.C. 5, 148 F.2d 667 (1945); 
ones v. Huff, 80 App. D.C. 254, 152 F.2d 14 (1945); 
meer: 33 United States, App. D.C. Arne F.2d 
1950). 
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Purthermore, disposition of appellant's clain 
would involve no "judicial evaluation” of trial counsel's 
tactics or strategy, such as concerned the majority of this 
Court in Mitchell, supra. The hearing which appellant asks 
will involve an inquiry into the facts and circumstances of 
the disputed confessions. There will be no occasion to inquire 
into counsel's motives, tactics or trial strategy. This is 
clearly not a casein which trial counsel's decision not to 
defend against evidence can be justified as in some way 
advancing or assisting the accused's defense. Indeed, in 
stressing the argument that the oral and written confessions 
were lawfully obtained by the police, appellee's brief itself 
highlights the key dispute between the parties and supports 
appellant's view that the central issue concerns the legality 
of the confessions themselves, not trial counsel's reasons 
for failing to defend against their use in evidence. A hear- 
ing in the District Court would accordingly be devoted solely 
to a factual inquiry as to whether the confessions were actually 
secured in violation of appellant's rights. If they were, 
trial counsel's failure to defend against their use in evidence 


constituted ineffective assistance of counsel. 


(2) Appellee's brief fails to establish its major 


defense against appellant's case for a hearing on his claim 
of ineffective assistance of counsel -- that the oral and 
written confessions were in fact lawfully obtained by the 


police. 





ee ies 


The Written Confessions -- Appellee contends that 
appellant's motion does not allege that the confessions were 


"the product of any inquiry by the police officers" (Brief p. 7). 


In fact, however, the motion to vacate sentence alleges that 


appellant "was held and interrogated" for a period of over 

twenty-two hours after his arrest before he was arraigned and 
that “during this period of illegal detention police obtained 
signed confessions" (J.A. 83). Certainly this language, drawn 





by a layman, sufficiently alleges police questioning after 
arrest designed to secure a confession. Cf. Council v. 
Clemmer, 83 App. D.C. 42, 165 F.2d 249 (1947), cert. denied, 
338 U.S. 880. 
The assertions in appellee's brief that "there is 
not the slightest suggestion of coercion or trickery" and 
that the confessions began only a short time after,appellant 
arrived at police headquarters are beside the point. It is 
well established that "coercion and trickery" are not essential 
elements of a claim that Rule 5(a) has been violated where 
confessions have been secured during an unnecessary delay in 
arraignment. And the period of time that elapses between 
arrest and arraignment does not determine whether the delay 
was necessary; if, as is the case here, the delay was designed 
to permit questioning to secure confessions, it was clearly 
unnecessary. These basic principles flow not only) from the 
Supreme Court's decision in Mallory, but from the earlier 
McNabb and Upshaw cases as well. In the Upshaw case the 
Supreme Court, indicating its intent to proscribe police 


questioning after arrest that produces a confession, stated that: 








Si 


fs confession is inadmissible if made dur- 

ing illegal detention due to failure promptly 

to carry a prisoner before a committing 

magistrate, whether or not the ‘confession 

48 the result of torture, physical or psycho- 

logical . ...'" 335 U.S. at 413. 

The very decisions of this Court cited by appellee 
(Brief p. 9) support the view that confessions obtained by 
police questioning after arrest and before arraignment may 
be used in evidence only if there 4s justification for the 
delay in arraignment. In Metoyer v. United States, _—s—s App. 
D.C. __—, ~-250 F.2d 30 (1957), the questioning of the defend- 
ant was justified on the ground that at the time of arrest he 
was a "potential suspect" whose connection with the crime 
could be established only by the "pertinent and definitive" 
inquiry engaged in by the police, and that in such circum- 
stances the questioning was necessary to protect innocent 
persons from peing arraigned improperly. In Heideman v. 
United States, __ App. D.C. ___, 259 F.2d 943 (1958), the 
confession objected to was obtained at the time the arresting 
officers were drawing up arraignment papers in preparation 
for arraigning the defendant. Here too the Court stated, 
citing the Metoyer' decision, that the questions were "nothing 
more than appropriate inquiry to make sure the police were 


not charging the wrong persons.” 259 F.2d at 945. 


ui In Porter v. United States, » App. D.C. » 258 F.2d 
85 (1958), the confession objected to was a second confession 
substantially repeating information given by the defendant dur- 
ing a period that the Court had already found not to constitute 
an unlawful delay in arraignment. 
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Appellee invokes the Heideman decision and presumably 


would have the Court conclude that all that took place was 
"prief questioning preliminary to ordinary and necessary police 
administrative procedures" (Brief p. 9). But appellant was 

not merely a "potential suspect." The police were not concerned 
about "charging the wrong persons." The complaining witness 

had described in great detail a series of robberies and house-~ 
preakings. He had put the finger specifically on appellant, 

had made complaints in writing and was obviously willing to 
testify. The arresting officers had "in police language 

planted the premises" for over a week and a half before the 
arrest (J.A. 12). The arrest itself had been carefully arranged 
by the complaining witness and the same officers (J.A. 14-18). 


In short, when the arrest was made the police had all the evi- 





dence they were ever going to get against appellant -- except 
the confessions. 
The account which the complaining witness gave at 
trial of the police administrative procedures that followed 
appellant's arrest is most illuminating. The group -- the 
arresting officers, the complaining witness and the appellant -- 
went directly to the office of the Robbery Squad at Police 
Headquarters. Then, according to the complaining witness, 
"Harold Newman was asked for a statement." The group then 
spent the entire afternoon dictating, typing, reading, correct- 
ing and signing confessions (J.A. 8-9). The procedure, it 
appears, was for the complaining witness to recite his accusa-~ 
tions in detail, and the appellant would then be asked to verify 
them, with the officers standing by as witnesses (J.A. 38-39). 








~ 


Arraignment was delayed, accordingly, to enable the 
above-described "necessary police administrative procedures” 
to be carried out, and for no other reason. Indeed, appellee's 
brief concedes this. In justifying the delay in arraignment 
it states (p. 11): 


“the entire afternoon of the day appellant 
was arrested was taken up in preparing the 
six confessions. The following morning 
appellant was promptly arraigned. Rule 5(a) 
was in no way violated." 


At the time of the arrest the police had their case 
against appellant. There were no other potential suspects; no 
investigation was undertaken; there was no fear of charging 
the wrong person. Thus, as in the Upshaw case, the appellant 
was not arraigned and was illegally detained "for the very 
purpose of securing these challenged confessions.” Long 
before Mallory and its aftermath, it was well-established that 
such procedure on the part of the police violated Rule 5(a) 
and rendered inadmissible any evidence so obtained. For 
example, this Court in Watson v. United States said: 


‘me need to check into the factual back- 
ground upon which a complaint might be 
based no longer existed. Reasonable cause 
for lodging a complaint was clear. The 
police undoubtedly knew that once the 
appellant was presented to a committing 
authority, they were obliged to file a 
complaint. But then appellant would have 
received the benefit of Rule 5(b), and 
the police were not yet through with him. 
The attitude, the purpose, could not better 
be shown than by the Government's argument 
to the jury. The prosecutor said: They 
say why didn't we put him downstairs [in 


*/ Upshaw v. United States, 335 U.S. 410, 414 (1948). 





~ 8 - 


the cell block] and call him back the next 

morning. Why? We would find the place 

crawling with attorneys telling him ‘You, 
don't have to talk to the police.'” Watson 

v. United States, 234 F.2d 42, 47 (1956) 

The Oral Confession -=- Appellee advances two argu- 
ments with respect to appellant's claim that his oral confession 
was coerced. First, there is the assertion that "appellant 
does not allege that physical force was used for the purpose 
of obtaining a confession," and second, that "there is abso- 
lutely nothing in the transcript to suggest that these admis- 
sions were coerced" (Brief p. 8). 

In the first place, appellant's motion clearly 
charges that the oral confession was coerced and obtained by the 
threat of physical force. It alleges that the incriminating 
statement was made while the arresting officer "held your 
petitioner around the neck with his left arm, and held a gun 
against your petitioner's back” (J.A. 83). Appellant's "Answer 
to Respondent's Opposition To Motion To Vacate Sentence” re- 
peated this claim and alleged further "that statements under 
such 'third degree! methods were in violation of his Constitu- 
tional Rights..." (J,A. 90). Indeed, appellee's objection 
to the sufficiency of this allegation now appears questionabie 
since counsel for the Government, in opposing appellant's 
motion in the District Court, characterized this portion of 
the motion as "alleging that (1) it was error to admit into 


evidence a confession that the police had forced out of him; 


.. ." (J.A. 87). It is submitted that the allegations of 


the motion, as appellee recognized in the court below, are 
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sufficient to raise the question of the voluntariness of the 


oral confession and trial counsel's failure to defend against 
* 


its use in evidence. - 

Appellee's further contention that "there is abso- 
lutely nothing in the transcript" indicating that the oral 
confession was coerced is also unfounded. Appellant's brief 
has already indicated two places in the trial transcript at 
which appellant, on direct and cross-examination, testified 
that the arresting officer had a gun at his back when he sup- 
posedly gave the oral confession (J.A. 49, 62). Far from 
conceding this point, appellant asserts that these statements 
in the record sufficiently corroborate the allegation of the 
motion with respect to the oral confession 80 a8 to require 
the trial judge to hold a hearing on the motion and to pass on 


the question of whether the confession was voluntarily given. 


*/ Wright v. United States, App. D.C, >» 250 F.2d 4 

957), sets forth the procedure that could have been followed 
by trial counsel in defending against the use of the oral con- 
fession in evidence. At counsel's request, the trial court 
would have held a preliminary hearing 


"for the purpose of determining whether there is 
evidence from which the jury could properly conclude 
that the confession was voluntary. If the court 
concludes there is no such evidence, it must ex- 
clude the confession; but if it finds there is 
evidence on the basis of which it might be held to 
be voluntary, then the question of voluntariness 

is submitted to the jury." 250 F.2d at 13. 


Appellant would have been permitted to testify as to the ine 
voluntariness of his confession without waiving the privilege 
against self-incrimination, the hearing would have been without 
the jury, and perhaps most significantly, the trial judge would 
have instructed the jury on the issue of the voluntariness of 
the confession had he permitted the jury to decide the question. 
Without trial counsel's objection to the use of the confession 
in evidence, none of these opportunities for invalidating the 
confession were made available to the appellant. 
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Indeed, the very conflict between the parties over whether 

the trial transcript supports appellant's claim of coercion 
requires a hearing on this issue unless, as appellee appears 
to imply, Section 2255 requires a prisoner to carry the burden 


of both alleging and fully establishing without a hearing the 
violations of rights upon which his motion rests. 


(3) Appellee's final point that appellant "would 


be no better off than he is now" had he "appealed ‘directly ... 
and assigned as error the introduction of these confessions" 
(Brief p. 9) assumes either that the challenged confessions 
were legally obtained from appellant, or that their introduc- 
tion in evidence was not prejudicial. Neither premise is sup- 
ported by the record. The decisions cited for the proposition 
that introduction of illegally obtained evidence without objec- 
tion is no basis for reversal on appeal are based upon findings 
by this Court that the evidence admitted did not constitute 
"plain error" within the meaning of Federal Rule of Criminal 
Procedure 52(b). In these cases, it appears, the evidence 
complained of either favored the defendant or was unimportant 


in securing his conviction, or the facts proved were independ-~ 





ently established by other evidence. The confessions which 
appellant challenges are quite different. The evidence con- 
sisted of his word against that of the complaining witness -- 
except for the challenged confessions. The latter were 


clearly crucial to conviction. 
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This is not an appeal from the decision of an 
experienced trial judge overruling motions seasonably made 
and urged by counsel asking the exclusion of confessions 
illegally obtained. Appellant was clearly entitled to have 
such motions made on his behalf. Moreover, he was entitled 
to have them considered by the trial judge in the heat of 
trial when all interested parties were present and full 
inquiry could be made. The motions were not made and appel- 
lant was thus denied important rights. The right to prompt 
arraignment and the right to have coerced confessions excluded 
from evidence are not self-executing rights. The prosecution, 
counsel for the accused, and the trial judge each must make 
his contribution if they are to be secured. 

Appellant's motion to vacate his sentence, which the 
trial judge denied without a hearing and without reviewing the 
transcript, presents a substantial claim that such motions should 
have been made. The failure of counsel to assert his client's 
substantial rights, it is submitted, constitutes a ground for 
relief under Section 2255 of the Judicial Code. This is not 


a case of second-guessing counsel on his management of the 


defense or criticizing the quality of his advocacy. It is a 
case in which basic rights have not even been asserted on behalf 
of the accused. The failure of counsel of which appellant com- 
plains cannot be justified or rationalized on any grounds of 
trial strategy or tactics. Appellant had everything to gain 
and nothing to lose by exclusion of the challenged confessions. 
The order of the District Court should be reversed. 
Respectfully submitted, 
DANIEL M. GRIBBON 
701 Union Trust Building 
Washington 5, D. C. 
Attorney for Appellant 
(Appointed by the Court) 
Alvin Friedman 
Of Counsel 


January 9, 1959 








CERTIFICATE OF SERVICE 


I hereby certify that I have this day served 


the foregoing Reply Brief for Appellant by mailing a copy 
thereof in a properly addressed envelope, postage prepaid, 


to the office of the United States Attorney, United States 
Courthouse, Washington 25, D. C., attorney for appellee. 





aniel M. Gribbon 


701 Union Trust Building 
Washington 5, D. C. 


Attorney for Appellant 
(Appointed by the Court) 


Dated: January 9, 1959 | 








